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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8824. 


J. DUNCAN HOLMES and GRENVILLE B. LLOYD, 

Appellants, 

v. 

FREDERICK W. BERENS, INC., Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal from the final judgment of the United 
States District Court for the District of Columbia dismiss¬ 
ing plaintiffs’ complaint for commissions due in the sum 
of $9,310.55 on a contract entered into with the defendant 
and giving judgment to the defendant for costs. The claim 
is a continuing one. (App. pp. 2, 3, 8.) 
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The District Court had jurisdiction under Title 11, Sec¬ 
tion 306, Code D. C. (1940), and this Court has jurisdiction 
under Title 17, Section 101, Code D. C. (1940). 

STATEMENT OF THE CASE. 

Appellants, J. Duncan Holmes and Grenville B. Lloyd, 
co-partners (App. pp. 64, 95), plaintiffs below and herein 
called plaintiffs, sue the defendant on the agreement entered 
into between them as set forth in defendant’s letter of June 
23, 1939, under which plaintiffs agreed to arrange an ap¬ 
pointment for defendant with one or more prospective pur¬ 
chasers of mortgage loans, and defendant agreed that if 
the eventual negotiations with any such company were suc¬ 
cessful it would pay the plaintiffs a commission of 1 per 
cent on all mortgage loans, either FHA or conventional 
purchased by said company from it. (PI. Ex. 2, Exhibit 
“A,” to Complaint, App. pp. 3, 4.) _ 

Plaintiffs allege that they did perform under said agree¬ 
ment and arranged an appointment for the defendant with 
a prospective purchaser, The Guardian Life Insurance 
Company of America, hereinafter referred to as Guardian, 
as a result of which eventual successful negotiations ensued, 
resulting in the sale by the defendant to Guardian, of mort¬ 
gage loans in excess of $900,000.00. (App. pp. 3, 8.) De¬ 
fendant admits that it entered into the aforesaid agreement, 
and that plaintiffs arranged an appointment with Guardian, 
but denies that it was thru any contact made by plaintiffs 
that any connection was established, that any negotiations 
successful or otherwise eventuated therefrom, and that any 
purchases of loans from the defendant resulted directly or 
indirectly from said appointment (App. p. 5); and by sev¬ 
eral amendments to answer further defends on the ground 
that at the time of entering into the above agreement, plain¬ 
tiffs concealed from defendant a material fact, that is, that 
plaintiffs had made a similar arrangement with competitors 
of defendant, and that plaintiffs are barred from recovering 
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because they were not licensed as real estate brokers or 
salesmen under the New York or District of Columbia codes. 
(App. pp. 6, 7, 8.) 


THE FACTS. 

Plaintiffs were experienced in the security investment 
field (App. p. 95), and had many valuable contacts with 
banks, brokers, insurance and investment companies in New 
York City, Washington, D. C. and the vicinity thereof (App. 
pp. 83, 84). Holmes studied the Washington real estate 
market from 1932 to 1936 when he had jurisdiction as Dis¬ 
trict Manager of the local office of Standard Statistics Com¬ 
pany (App. pp. 83, 84, 63, 64). At the time this suit was 
filed he was a Principal Commercial Specialist, Foreign 
Funds Control, U. S. Treasury and is now an examiner and 
business analyst, Office of the Alien Property Custodian 
(App. p. 63). 

In the winter of 1938-39, plaintiffs were in business for 
themselves and made a study of the mortgage security field, 
and a survey of originators of mortgages in the vicinity of 
New York City and several southern states and of com¬ 
panies interested in purchasing said mortgages, including a 
canvas of all the large New York City insurance companies 
and security dealers in F.H.A. mortgages. (App. pp. 64, 
65, 66.) This survey covered a period of five and a half 
months (App. p. 66). In the course of this survey, in the 
spring of 1939, they called upon Mr. Peter V. Cloke, a de¬ 
partment head of the mortgage department of the Guardian 
Life Insurance Company of America (App. pp. 16, 67), in 
New York City and after they had completed their survey 
they made a second call on him in the middle of June, 1939 
for the purpose of interesting Guardian in the purchase of 
Washington mortgage loans (App. pp. 16, 17, 66, 84). 
Guardian had never purchased mortgages in the Washing¬ 
ton Area (App. pp. 68, 85). Cloke informed them that their 
call was very timely in that the company’s Finance Com- 
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mittee had just decided to consider buying F.H.A. insured 
mortgage loans from new areas (App. pp. 1, 17, 67). He 
told them that if they could find a sound originator in the 
Washington area that his company would be willing to do 
business with him and that he would like to have them in¬ 
troduce such a man to him and that he would recommend 
his name to Guardian’s Finance Committee for considera¬ 
tion as a mortgage loan supplier. He said Guardian de¬ 
sired to buy at least $100,000.00 a month from any area 
they went into and would prefer a single supplier for that 
amount, but had no objection for the time being to buying 
simultaneously from more than one if neither could sup¬ 
ply that much, because Guardian had no intention of 
appointing a mortgage loan correspondent at that time 
(App. p. 68); that even if Guardian went into the Washing¬ 
ton field at that time there was no possibility they would 
be interested in buying conventional mortgages in the 
Washington area for some time to come and for that reason 
they were not thinking of appointing any mortgage loan 
correspondents in the new areas they were going into; that 
they were simply going to buy F.H.A. mortgages for the 
time being from F.H.A. originators (App. pp. 67, 68). Mr. 
Cloke could give them no information as to the premium 
Guardian might pay in these new areas, explaining that he 
could not mention definite rates because they had never 
bought Washington mortgage loans (App. p. 85), but he 
told them the rates paid from other sections from which they 
could approximate the prices they thought Guardian might 
find attractive (App. pp. 68, 86). As plaintiffs were not 
offering any specific loans, terms of sales for Washington 
mortgages were not discussed (App. p. 20). 

About June 20,1939, plaintiffs came to Washington (App: 
p. 69) and secured from the local F.H.A. office their list of 
approved F.H.A. correspondents and brokers (PI. Ex. 1, 
K. p. 387) containing the names of approximately 43 banks, 
trust companies, building associations, and real estate firms 
in this vicinity and made a check of their financial stability 
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(App. p. 69). This list contained the names of the firm of 
Walker & Dunlop and the defendant (App. p. 69). They 
began to call on some of the firms listed and on that day 
called upon the defendant, and interviewed its President, 
Mr. Frederick W. Berens (App. p. 69). At that time the de¬ 
fendant was the mortgage loan correspondent for several 
life insurance companies and sold mortgages to others for 
whom he was not a correspondent, hut had no New York 
City connection for the sale of its mortgage loans (PI. Ex. 
D-l, App. p. 43), and it had experienced numerous periods 
when its connections retired from the field as purchasers, 
making it necessary to sell its loans to local banks in order 
to get its working capital back, which resulted in the loss 
to it of the servicing fee of Yj of 1 per cent as well as the 
loss of its commission on the fire insurance to cover loans 
(PI. Ex. D-l, App. pp. 43, 70). Berens told them he was 
very much interested in securing a New York City connec¬ 
tion, not only for the prestige it would carry but mainly 
because his connections did not take to within $50,000.00 
a month of his total output, which amount he desired to 
divert to such a New York connection (App. p. 70, PI. Ex. 
D-l, App. pp. 43, 44); that when he could not dispose of his 
supply he was forced to sell to banks and lose his servicing 
fee and insurance commission (App. p. 70, Ex. D-l, p. 43). 

F.H.A. mortgage loans are made for a period of 20 and 25 
years (App. p. 71). The mortgagor pays an even amount 
each month and the practice is for the originator to collect 
a lump sum and allocate it to cover interest, amortization, 
fire insurance, etc. For this the originator of the mortgage 
receives a service fee from the purchaser of the mortgage 
security throughout the life of the security which varies 
with the different purchasers and depending upon the pre¬ 
mium paid for the mortgage (PI. Ex. D-2, App. p. 47) and 
the parts of the country where the mortgage originates 
(App. p. 71). In the great majority of cases the fee was 
Y> of 1 per cent, but in some cases the fee was % of 1 per 
cent for this service (App. p. 71). 
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Plaintiffs told Berens that the company they had in mind 
would like a supply of approximately $100,000.00 in F.H.A. 
mortgages per month (App. pp. 68, 70, 93). They made it 
plain to him that as the proposed purchaser had never 
bought in this area they could only tell him what the pros¬ 
pective purchaser was paying for mortgage loans originat¬ 
ing elsewhere, and that from their knowledge of the mar¬ 
ket they believed said company’s prices attractive, but that 
Berens himself would have to work out actual prices with 
the prospective New York connection for his particular 
loans (App. pp. 85, 86). 

At this conference Berens not only expressed interest in 
a contact for the sale of F.H.A. mortgage securities, but 
also for the sale of conventional mortgages (App. p. 72), 
which term is used to cover all mortgages not F.H.A. guar¬ 
anteed. Plaintiffs told him that the company they had in 
mind would not be interested in the purchase of conventional 
mortgages for some time to come, although they probably 
would be later if they came into this area (App. pp. 72, 68). 
Berens then offered plaintiffs 1 per cent commission on the 
amount of all mortgages, either F.H.A. or conventional 
which the defendant might sell to the prospective pur¬ 
chaser, which proposition was agreed to by plaintiffs (App. 
pp. 72, 95, 96) and Berens agreed to write them a letter 
embodying this oral agreement (App. pp. 72, 95,96). Plain¬ 
tiffs then made a check of defendant’s loan records and pro¬ 
cedures, and being satisfied that it would be a satisfactory 
supplier they returned to New York about June 23, 1939 
(App. p. 72). 

On this same visit to Washington plaintiffs called upon 
the local firm of Walker & Dunlop, originators of mortgage 
loans (App. pp. 86, 87) and had a similar interview with 
them and on June 22, 1939, before they left Washington 
they received by hand from Walker & Dunlop a contract 
providing in substance that if plaintiffs secured a contact 
acceptable to them for the sale of mortgage loans they would 
pay plaintiffs a commission on all F.H.A. mortgage loans 
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sold by them, said Walker & Dunlop, to said purchaser at 
102%, or better, and would pay them also one-half of the 
premiums which they might receive on any ordinary loans, 
and providing that should said company make a contact 
with any company suggested by plaintiffs within a period 
of one year they would be compensated. This contract was 
submitted in evidence by plaintiffs at pre-trial on May *26, 
1943 (Def. Ex. 1, R. pp. 421, 98, 99). 

Berens never at any time requested that plaintiffs repre¬ 
sent his company exclusively nor made any inquiry of them 
as to their representing others or intending to represent 
others at any future time. Plaintiffs never at any time 
said or did anything to lead defendant to believe that they 
were representing it exclusively (App. p. 93), but from 
what they told Berens as to the volume the prospective pur¬ 
chaser desired and Berens knowledge of his own inability 
to supply that volume Berens ought to have known that 
plaintiffs would contact others (App. pp. 93, 70). The first 
time Berens knew of plaintiffs’ contract with Walker & 
Dunlop was on January 12, 1944, when he was advised of 
it by his counsel (App. pp. Ill, 112, i25, R. p. 104). The 
defendant’s Amended Answer alleging that this contract 
was concealed from it was served on plaintiffs’ counsel on 
November 29,1943 (R. p. 102) and permission to file it was, 
over plaintiffs’ objections, granted at pre-trial on January 
6,1944 (R. p. 100). There is no evidence that had defendant 
known of this contract it would not have entered into the 
contract involved herein and no sales were ever made by 
Walker & Dunlop to any contact found by plaintiffs (App. 

p. 62). 

After their return to New York plaintiffs received the 
letter of June 23,1939 (PI. Ex. 2, marked “A,” App. pp. 3, 
4) written by Mr. Berens (App. p. 112). Plaintiffs imme¬ 
diately proceeded to act upon this agreement (App. p. 73) 
and went to the Guardian and told Cloke about the defen¬ 
dant. They tried to make an appointment for Berens for 
Tuesday, 'June 27, 1939, when Berens indicated he would 
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be passing thru New York, but Cloke could not see him that 
day and suggested a later date to them. When Berens 
came to New York plaintiffs visited him at his hotel and 
told him the prospective purchaser was The Guardian Life 
Insurance Company of America and Berens said that com¬ 
pany was entirely acceptable to him (App. pp. 73, 74). They 
told him that they had made a later appointment for him 
(App. p. 73) and Berens agreed to come back for that 
appointment (App. p. 73). Pursuant to this agreement, 
Berens returned to New York on June 29, 1939, and plain¬ 
tiffs met him at the Guardian Building (App. pp. 74, 105, 
106). Berens brought with him facts and figures relative 
to his mortgage loan business in order to personally present 
his case. Plaintiffs suggested to him that he might get 
102 1 /2 or better for his mortgages and that he should begin 
by asking 103. They then, pursuant to the appointment 
they had arranged (App. pp. 24, 74, 105, 106, 115), took 
him up and introduced him to Cloke. Berens told Cloke he 
was there in response to the appointment made by plain¬ 
tiffs (App. pp. 17,18). This was the first contact between 
the Berens Company and Guardian (App. pp. 19, 35). 
Berens took charge of the interview (App. p. 74) and in¬ 
formed Cloke fully of his business, himself, the kind of 
mortgages he was writing, and his company’s financial con¬ 
dition and furnished him with pictures of developments 
and maps showing the areas he operated in (App. pp. 74, 
18). Cloke told Berens that the maximum Guardian would 
pay would be 102 and he thought they might pay % of 1 per 
cent for servicing (App. p. 106). Berens then offered his 
mortgage loans to Guardian at 102, with % per cent service 
fee (App. pp. 20, 21), said mortgage loans to run for 20 
or 25 years and carry 5 per cent interest (App. p. 21, PI. 
Ex. D-l, pp. 43, 44). Plaintiffs accompanied Berens on this 
interview (App. pp. 74, 75), although Berens did not re¬ 
quest them to do so (App. p. 115). Cloke manifested much 
interest in Berens’ presentation and requested him to write 
a letter to Guardian covering his statement (App. pp. 74, 
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75,18), and as an application in writing for further consid¬ 
eration. On July 5, 1939, Berens wrote Cloke that he had 
been delayed in writing this letter due to illness (PI. Ex. 13, 
R. 412). On July 6, 1939, Berens sent the requested letter 
to Cloke (PI. Ex. D-l, App. pp. 43, 44, 45), in which he out¬ 
lined his mortgage loan practices and confirmed his offer 
to sell loans to Guardian at 102 “under present market con¬ 
ditions’’, with a service contract allowing defendant % per 
cent and stating its ability to furnish from $40,000.00 to 
$50,000.00 in loans per month, and suggesting that Guard¬ 
ian’s committee send a representative to Washington to get 
a more complete picture of the situation. He also stated 
that his company had experienced numerous periods when 
the insurance companies he represented retired from the 
field making it necessary for him to forward loans to local 
banks with a loss of servicing fee and fire insurance com¬ 
missions (PI. Ex. D-l, App. pp. 43-45). He later testified 
that the above statement was not correct, explaining that 
he made the representation to Guardian at the time because 
he “would have a tough time if he went to Guardian and 
told them he did not have any now, but will have them in the 
future” (App. pp. 117, 118). 

Immediately thereafter Guardian made and completed 
an investigation and inspection of Berens qualifications. 
This included a credit report, letters of recommendation 
received from references given them by Berens, and all 
other information either favorable or unfavorable they 
could develop with reference to his company (App. pp. 27, 
28, 40, 51, 58, 59). On the basis of said letter of July 6, 
1939, Berens’ conferences with Cloke and Cloke’s memo¬ 
randums thereof (App. p. 28), which memorandums were 
made a part of Guardian’s file and submitted to its of¬ 
ficers (App. pp. 33, 34), and said investigation, Guardian’s 
committee (App. p. 28) approved in principle Berens’ pro¬ 
posed arrangements for the sale of F.H.A. mortgages to 
Guardian (App. pp. 75, 28) and decided that defendant was 
qualified to act as a mortgage loan supplier according to 
theli oiaruJards (App. I>- 75). 


10 


Under Guardian’s procedure the only steps remaining for 
the final selection of a supplier would be the sending of a 
representative to Washington to report upon servicing 
procedures (App. pp. 75, 76), and the particular areas from 
which mortgage loans would be considered most desirable 
(App. pp. 75, 76, PI. Ex. 6, App. p. 132, R. pp. 246, 247). 
About July 11,1939, Cloke called Holmes and informed him 
that Guardian had approved the Berens Company in prin¬ 
ciple as a supplier and that the next step would be for a 
representative of Guardian to visit Washington and deter¬ 
mine the sections of the city it would favor in the purchase 
of mortgage loans and other details that would enable it to 
give final consideration to the appointment of a representa¬ 
tive in Washington and that Guardian planned to do this 
within the next two weeks (App. p. 75). Plaintiffs were 
requested to notify Berens of these facts (App. p. 75, Pi. 
Ex. 6, App. p. 132), which they did, by a night letter ad¬ 
dressed jointly to Walker & Dunlop and F. W. Berens, Inc., 
to which Berens replied by letter that he would be available 
on two days’ notice to meet Guardian’s investigator when¬ 
ever he planned to arrive (PI. Ex. 3, App. pp. 129, 75, 76; 
PI. Ex. 4, App. p. 130). On July 20,1939, plaintiffs stopped 
in Washington en route to Virginia and North Carolina to 
interview other loan originators and saw Berens again 
(App. p. 77). They had learned from Guardian that the 
representative they planned to send was Burlye B. Pouncey, 
Assistant Manager of its Mortgage Department, one of 
their mortgage officers (PI. Ex. D-3, R. pp. 94, 95), and that 
he was expected to call on the Berens Company the end of 
the following week (App. p. 77), which information they 
gave to Berens. Berens asked their opinion as to the pos¬ 
sibility of Guardian furnishing mortgage money on a de¬ 
velopment in which he was interested, to be financed by con¬ 
ventional mortgages and which financing he had been un¬ 
able to secure from other companies, and at their sugges¬ 
tion he agreed to take this matter up directly with Guardian 
(App. p. 77). They then proceeded on their journey and 
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returned to Washington at the end of the last week in July 
and called on Berens again and upon being informed by 
him that Pouncey had not arrived they called Guardian and 
were told that while they did not know where Pouncey was, 
that he had planned to come to Washington, and should be 
there then (App. pp. 77, 78). They returned to New York 
on July 29, 1939. On July 30, the public press carried a 
news release by the F.H.A. that interest on F.H.A. mort¬ 
gages would be reduced from 5 to 4 a /4 per cent, etc. (App. 
p. 78, PI. Ex. 5, R. p. 393). 

On Monday, July 31, 1939, plaintiffs called on Pouncey 
at Guardian (PI. Ex. 6, App. p. 132) and he told them he 
had not stopped in Washington because he had advance 
word of the proposed cut in interest and knew it would tem¬ 
porarily upset the market (App. pp. 78, 91); that the mat¬ 
ter would have to be again submitted to the company’s 
committee and that he would write Berens fully in a day 
or so (App. pp. 78, 79), and calm any disquietude he might 
have and tell him when he might expect further action (App. 
p. 79). On the following day (August 1, 1939) Pouncey 
telephoned Holmes and advised him that he was writing 
Walker & Dunlop but not to Berens as Berens had tele¬ 
phoned him and he had given the same information to 
Berens in the telephone conversation as he had to Walker 
& Dunlop in his letter to them (App. pp. 92, 39), to wit, that 
as he had been previously advised by Holmes and Lloyd it 
had been arranged for him to visit Washington to get the 
details that would enable his company to give final con¬ 
sideration to the appointment of a representative in Wash¬ 
ington for F.H.A. loans and that Guardian had approved 
in principle the purchase of said loans in Washington and 
vicinity, but that due to the changes in interest rates on 
F.H.A. mortgages from 5 per cent to 4% per cent it had 
been decided to postpone the trip, until the change had been 
made public, that the changes would appear to affect their 
discussions only to the extent of the change of interest rates 
on single family residences, and the matter would have to 
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be resubmitted to Guardian’s Committee after the vacation 
period was over; that the effect of the change in interest 
rates would be watched with a view to the adoption of new 
rules for the purchase of F.H.A. mortgages as quickly as 
possible, and in the meantime for him not to submit any 
loans for sale until they had approved specific areas and 
been authorized to execute a written agreement with a ser¬ 
vicer; and that Guardian hoped to reach a final conclusion 
in the reasonably near future, when he would be advised 
(PI. Ex. 6, App. pp. 131-133). 

Mr. Berens thereupon offered to reduce his service fee 
to % per cent instead of % per cent in view of the reduced 
interest rate (App. p. 39). 

Plaintiffs and defendant were both informed by Guardian 
that it would temporarily withhold purchases of mortgage 
loans in new territories and that they would be advised 
when it decided to resume purchases (App. pp. 90, 92, 39, 
PI. Ex. 6, 131-133; Berens testified positively and 
unequivocally that on August 1,1939, Pouncey told him that 
due to the lowering of interest rates of F.H.A. mortgages 
Guardian would temporarily stay out of the market and 
not go into new territories; that Guardian’s lack of interest 
was only for the time being (App. pp. 118, 119, 61, 80). 
On August 2, 1939, plaintiffs received from Guardian a 
copy of its letter to Walker & Dunlop (App. p. 79). 

The mortgage market is one that is subject to fluctuations 
from month to month, and is subject to general economic 
conditions and the general investment situation (App. p. 
61), and a decision by Guardian not to enter the market 
at any particular time would not mean that they might not 
go into it later under identical or changed conditions and 
all parties involved herein were aware of. this. (App. pp. 
41, 42, 22, 23, 24, PI. Ex. D-l, App. pp. 45, 61,108). 

Thereafter, plaintiffs kept in touch with Guardian by 
monthly telephone calls to Pouncey and Cloke (App. pp. 
79, 80, 23). These calls were continued thereafter so that 
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they would learn immediately when Guardian was ready to 
expand its mortgage purchases (App. p. 80). 

Plaintiffs continued to make these calls on Guardian until 
November, 1941, when they learned for the first time, in 
talking to Cloke, that Guardian was buying loans from 
Berens (App. pp. 24, 25, 22, 91, 96). During the month 
of November, 1940, general interest rates for residential 
loans having stabilized at 4% per cent, Guardian decided 
that it would resume consideration of the purchase of F.H.A. 
loans in new territories (App. pp. 23, 24, 28, 29), and its 
Finance Committee instructed Pouncey to submit his de¬ 
partment’s data in support of opening in Washington, D. C. 
and other new territories (App. p. 41). This action was 
kept intramural and neither the plaintiffs, defendant or 
any other applicants in Guardian’s files offering to supply 
mortgages were notified of this reopening of the matter 
for the reason that the company had so many applicants in 
its files it did not want any of them to know in advance, as 
they wanted to eliminate as many as practicable from con¬ 
sideration (App. p. 41). And this notwithstanding Guar¬ 
dian’s promise to notify plaintiffs (App. p. 90) and defen¬ 
dant (App. pp. 92, 39, PI. Ex. 6, App. p. 133) as soon as 
they resumed consideration of additional purchases. In 
connection with this action, Mr. James A. McLain, Presi¬ 
dent of Guardian and a member of its Finance Committee, 
was to make a trip to Washington and Richmond for the 
purpose of checking on the standing of said applicants with 
F.H.A. in Washington (App. pp. 53, 54) and he requested 
Pouncey to furnish him with all files of prospective sup¬ 
pliers and a list of all the principals, which list and files 
were furnished him, including the names and files of Walker 
& Dunlop and the defendant company (App. pp. 29, 30, 53, 
56, 57). These files were the same files which Guardian had 
compiled on Walker & Dunlop and the defendant in June, 
July and August, 1939 (App. pp. 30, 52). 

On November 29, 1940, McLain proceeded to Washing¬ 
ton taking the list furnished by Pouncey with him as well 
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as the Berens Company file, which he examined and re¬ 
viewed prior to making any calls in Washington (App. pp. 

53, 59, 29). On the following day he called upon a Mr. Jay 
Keegan of the F.H.A. Keegan had only been in Washington 
about a year and was not familiar with the Washington 
situation (App. p. 54), but he called in others (App. p. 54) 
whom he thought had some knowledge of Washington mort¬ 
gage bankers, whose names the witness could not recall, nor 
did he know whether they were officers or mere employees 
of said F.H.A. (App. p. 60). These persons were 4 ‘very 
ethical” and refused to recommend any particular firm 
(App. pp. 54, 55), but gave him the “green light” on sev¬ 
eral firms, including Walker & Dunlop and the Berens Com¬ 
pany (App. p. 55), which firms were on the list furnished 
by Pouncey about whom lie went to inquire (App. pp. 52, 

54, 55, 56, 101). The only information these unnamed em¬ 
ployees gave him that he did not already have in his files 
was that the Berens Company was considered favorably by 
the F.H.A. along with many others and particularly that 
the F.H.A. was not “down” on that Company (App. p. 60). 
Thereafter, McLain and a Mr. Griswold, Washington Man¬ 
ager of the Guardian Life, proceeded to call on the firms on 
McLain’s list in the following order: Walker & Dunlop, 
whose offices were closed (App. p. 45, PI. Ex. D-2, p. 45); 
Offutt, and then the Berens Company, where he met Mr. 
Berens and introduced himself as the President of Guardian 
and told him that Guardian was interested in entering the 
Washington mortgage loan field (App. pp. 56, 101, 107). 
McLain spent about one hour in Berens’ office discussing 
Berens’ methods of operation and proposed premiums on 
the purchase of mortgage loans, servicing fees, etc. McLain 
talked prices of 102 with ^ of 1 per cent for servicing (PI. 
Ex. D-2, App. pp. 45, 46, 31), and then, at the suggestion of 
Berens they spent four hours driving around in one of the 
Berens cars visiting subdivisions, apartment buildings and 
homes in different subdivisions in the Washington Area in 
which Berens operated, as a result of which McLain gained 
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a favorable impression of Berens, which impression he 
conveyed to Berens (App. pp. 57, 58, 103, i04). McLain 
thereupon returned to New York and on December 3, 1940, 
prepared a memorandum of his visit to the F.H.A., his 
attempt to see Walker & Dunlop and his call on Berens, 
string therein the terms he had discussed with Berens and 
his favorable impression of Berens’ Company as a supplier, 
that Walker & Dunlop were still interested, and again rec¬ 
ommending the Berens Company; after which he made a 
report based on said memorandum to the company group 
of officers handling mortgages and furnished a copy of said 
report to Pouncey, telling Pouncey at the time that he had 
made arrangements for him to go down and make a more 
detailed investigation and report (PI. Ex. D-2, App. pp. 
45, 31), and further informing Pouncey that if his investi¬ 
gation was as favorable as McLain’s had been he was in 
favor of the appointment of the Berens Company (App. p. 
31). On December 3, 1940, McLain wrote Berens express¬ 
ing his pleasure in having met him and expressing the “hope 
that it may be possible for our mortgage officers to visit 
Washington within the next week or ten days,” to which 
Berens replied on December 7,1940, advising that he would 
look forward to the visit of Guardian’s representative (PI. 
Ex. D-3, R. p. 94; PI. Ex. 14, R. p. 413). 

At this point in the aforementioned resumed negotiations 
Berens wrote plaintiffs on December 10, 1940, a letter at¬ 
tempting a unilateral cancellation of their contract, in which 
he represented to them that “as no further action has been 
taken” a cancellation was in order and that he was writing 
the letter because his auditor had “come across” it (PI. Ex. 
7, App. p. 135), whereas the truth was that he had received 
an extended visit from the President of Guardian who had 
resumed negotiations with him for the purchase of his 
mortgage loans and at the same time had given him every 
indication, short of an actual commitment that he would be 
accepted as a supplier of mortgage loans, and on December 
3, 1940, he had received notice that a representative of 
Guardian would soon call to make a detailed report. 
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The defendant had kept said contract in its current 
contract files ever since it had been written (App. pp. 112, 
113, 114, 122) and had had monthly audits throughout the 
whole subsequent period as well as annual audits in Sep¬ 
tember of 1939 and 1940, said audits covering not only its 
books, but Berens’ correspondence, contingent obligations, 
and contracts (App. pp. 112, 113, 114), and no auditor had 
ever called said contract to Berens’ attention, but Berens 
had called the contract to his auditor’s attention in Decem¬ 
ber, 1940 and expressly because of his resumption of nego¬ 
tiations with Guardian (App. pp. 121,122). Berens further 
testified that when he used the above phraseology in his 
letter about his auditor, he was “not thinking about litiga¬ 
tion in doing that, of course” (App. p. 122). 

At no time after Berens’ telephone conference with 
Pouncey on August 1, 1939, until December 10, 1940, after 
the negotiations had been resumed, did Berens attempt to 
make any modification or cancellation of the contract with 
plaintiffs and said contract remained in defendant’s records 
as a current and existing liability throughout this whole 
period (App. pp. 122, 120), and Berens testified unequiv¬ 
ocally that nothing had occurred between said talk with 
Pouncey on that date and Mr. McLain’s visit on November 
30,1940, to cause him to attempt its modification or cancel¬ 
lation (App. p. 122). On December 12,1940, Pouncey wrote 
Berens that he would call on him the following week to go 
into details as to sections of the city desirable for mortgage 
loans, legal and mechanical details of handling them, etc., 
and would bring with him a company attorney to review 
legal procedure and to further discuss with him the pos¬ 
sibility of defendant’s appointment as a mortgage loan cor¬ 
respondent (PI. Ex. D-4, R. p. 95). During the week of 
December IS, 1940, Pouncey came to Washington and spent 
a day investigating the defendant’s loan procedures and 
inspecting sections of the city and indicated to Berens the 
types of property Guardian would consider most favorable 
for mortgage loans (App. p. 32). On December 21, 1940, 
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Berens sent Pouncey a letter enclosing a marked map of 
the sections of the city he had visited with him (PI. Ex. 16, 
R. p. 415). Thereafter, Berens visited Pouncey in the New 
York office of Guardian and on December 30, 1940, he sub¬ 
mitted by letter to Guardian a list of mortgage loans in the 
total amount of $220,300.00, which he offered to sell to 
Guardian at 102 with a service fee of % of 1 per cent, pro¬ 
vided the Berens Company was appointed Guardian’s 
Washington loan correspondent (PI. Ex. 17, R. pp. 417, 418, 
63, 64, 65). On January 2,1941, Pouncey wrote Berens that 
defendants appointment as mortgage loan correspondent 
would be recommended by the Finance Committee and that 
he could expect approval, and that while their policies with 
reference to mortgages were subject to changes they would 
start with purchases of F.H.A. mortgages on residential 
properties at 102 with a service fee to Berens of % of 1 per 
cent and that they would also consider the purchase of 
conventional mortgage loans submitted by defendant (PI. 
Ex. D-5, R. p. 96). On January 3, 1941, Berens wrote 
Pouncey thanking him for his letter of January 2,1941, ad¬ 
vising him that he had “been appointed” (PI. Ex. 18, R. 
p. 419). On January 17, 1941, Pouncey wired Berens that 
they would conclude the appointment the next week and 
requested Berens to come to New York (PI. Ex. D-6, R. p. 
97), Berens accordingly called on Pouncey in New York 
about January 23, 1941. On January 27, 1941, Guardian 
purchased from defendant $80,196.35 in mortgage loans (PI. 
Ex. 9, R. p. 399), $49,319.23 of which were from the group 
submitted December 30,1940 (R. pp. 372, 373), and on Feb¬ 
ruary 1, 1941, contracts were entered into between them 
appointing the defendant mortgage loan correspondent of - 
Guardian for the submission to Guardian for optional pur¬ 
chase of both F.H.A. and conventional mortgage loans (PI. 
Ex. 11,12, R. pp. 404-411). Notwithstanding frequent calls 
by plaintiffs on Guardian, it was not until November, 1941, 
that they were informed by Cloke that Guardian was buying 
loans from defendant (App. p. 25). On November 10,1941, • 
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Holmes wrote defendant requesting payment of the com¬ 
missions due them on their contract on the mortgages which 
defendant had been selling to Guardian (Pl. Ex. 8, R. p. 
398). 

During the period from January 27, 1941 to December 
31,1943, defendant sold to Guardian $724,005.57 F.H.A. and 
$207,050.00 conventional mortgage loans or a total of 
$931,055.57 of mortgage loans to Guardian at premium rates 
of from 1 to 3 per cent (App. pp. 114, 123), receiving a 
total in premiums of $14,932.98, plus servicing fees of V 2 of 
1 per cent on said loans for said period of $5,560.98 (R. pp. 
160-162), which fees will continue throughout the life of 
the mortgage and the amount of which will be increased 
according to annual sales. This action was founded upon 
the original conferences between Berens and Cloke in July 
of 1939 and Guardian’s investigation of Berens’ qualifica¬ 
tions made at that time (App. pp. 29, 30-34, 41, 52-57). 

Plaintiffs’ witnesses, Cloke and Pouncey, were witnesses 
with an adverse interest and testified as a result of sub¬ 
poenas (App. pp. 16, 26). Defendant’s witness McLain was 
an interested witness for defendant and their principals 
had reciprocal interests in the aforementioned contracts. 
Immediately preceding McLain’s testimony Berens and 
his counsel had a conference in New York with McLain and 
with Pouncey. Prior to this conference appellants had given 
notice that they intended to recall Pouncey as a witness 
immediately following McLain’s testimony (R. p. 147). 

STATEMENT OF POINTS. 

1. The activities of the plaintiff involved herein were not 
those requiring a license under the Real Estate and Busi¬ 
ness Brokers Act of the District of Columbia or the New 
York State Statute. 

2. The proposal of June 23, 1939 was accepted imme¬ 
diately thereafter by the plaintiffs when both parties acted 
upon it, and it thereupon became a valid contract that could 
not be unilaterally cancelled. 
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3. Defendant waived the defence of no contract by ad¬ 
mitting the instrument was a contract, and the Court’s hold¬ 
ing that it was a mere proposal that could be withdrawn at 
any time was in total disregard of the pleadings and evi¬ 
dence. 

4. The defendant waived all defenses not pleaded by it. 

5. Plaintiffs immediately performed their obligations 
under said contract, and by their direct contact established 
a connection with a prospective purchaser, Guardian, with 
whom defendant immediately entered into negotiations. 

6. The condition upon which plaintiffs were to receive 
payment after their services were rendered occurred while 
their contract w^as in full force and effect. 

7. The original negotiations between Guardian and de¬ 
fendant were merely suspended on August 1,1939, but even 
if they had been completely abandoned the resumption of 
negotiations in November 1940 was so directly connected 
with the original negotiations as to render the defendant 
liable under its contract. 

3. There was no abandonment of the contract by either 
party upon the suspension of the negotiations and defen¬ 
dant knew the contract was in full force and effect on De¬ 
cember 10, 1940, after the suspended negotiation had been 
resumed and so regarded it. 

9. A contract cannot be terminated without notice given 
in good faith and defendant not'only gave no such notice 
but waived the defenses of abandonment, or cancellation by 
admitting the contract and failing to plead any such defence. 

10. Defendant’s attempted cancellation of December 10, 
1940, was made in bad faith, knowingly misrepresented ma¬ 
terial facts, was never pled, and as a cancellation is nudum 
'pactum. 
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11. The Court’s findings of fact as set forth in paragraphs 
2, 3, 4, and 5, are clearly erroneous, unsupported by com¬ 
petent evidence, in disregard of uncontrovertible evidence 
and of the issues raised by the pleadings, and the Court was 
influenced by errors of law in making them and they should 
be set aside. 

12. The Court’s findings were “mechanically” made, are 
inconsistent with each other and with the opinion, contain 
immaterial and argumentative matters, and are not entitled 
to the weight accorded by law to findings made by the Court 
as a part of its opinion and decision. 

13. The Court erred in its conclusions of law, in that 
they were based upon a clearly erroneous conception of the 
facts and are contrary to the law applicable to the facts 
and issues involved herein. 

14. The Court erred in dismissing the complaint, and in 
not adjudging that the plaintiffs were entitled to the amount 
prayed for, plus costs. 

SUMMARY OF THE ARGUMENT. 

1. Plaintiffs were finders, not brokers, and were not au¬ 
thorized to negotiate sales, but to find a prospect with whom 
defendant could negotiate, and were not subject to the Dis¬ 
trict of Columbia real estate brokers act, nor the New York 
act, as the contract was made in the District of Columbia. 

2. The instrument of June 23,1939, was a contract, not a 
mere offer, and became such when it was immediately acted 
upon by both parties. 

3. The plaintiffs performed immediately when they in¬ 
troduced defendant to Guardian, a prospective purchaser, 
with whom defendant immediately began negotiations; the 
purchase of mortgages by Guardian was not a part of plain¬ 
tiffs performance obligations, but a contingency of pay¬ 
ment; that payment was to be made if the “eventual” nego- 


21 


tiations were successful, rather than those immediately fol¬ 
lowing the introduction; that defendant acquiesced in plain¬ 
tiffs performance as performed; that the defence of failure 
to perform within a reasonable time was waived by failure 
to plead same and the holding is beyond the scope of the 
pleadings and evidence. 

4. On August 1,1940, there was a mere withdrawal from 
purchasing mortgage loans until the market stabilized, it 
had no effect on the connection plaintiffs had established 
for defendant with Guardian, as a prospective purchaser 
and the delay in purchases was acquiesced in by defendant 
who elected to keep its contract with plaintiffs in effect and 
took no action looking to the'modification or cancellation 
thereof. 

5. There was never an abandonment of the contract, and 
even if there had been the resumption of the negotiations 
by Guardian exactly where they left off were so directly 
connected with the original ngotiations as to render defen¬ 
dant liable. 

6. The performance herein took place immediately, and 
the time of purchase was within the contemplation of the 
parties and while the contract was in effect, and was within 
a reasonable time, any delay being acquiesced in by defen¬ 
dant. 

7. The attempted cancellation was nudum pactum because 
of false representations and not being made in good faith. 

8. The Court’s findings of fact and conclusions of law 
were mechanically made, being those submitted by defen¬ 
dant’s attorney approximately two weeks after the Court’s 
opinion and literally adopted on the same day of submis¬ 
sion, were influenced by the errors of law holding plaintiffs 
to be brokers, and the letter of June 23, 1939, not to be a 
contract, etc., were inconsistent with each other and the 
opinion, contained argumentative and irrelevant matter, 
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failed to include any findings relative to plaintiffs activities 
to bring them within the brokerage act, and are clearly 
erroneous. 

ARGUMENT. 

1. Plaintiffs were finders, not brokers, and were not re¬ 
quired to have a license either under the District of Colum¬ 
bia or New York laws. The contract was made in the Dis¬ 
trict of Columbia and the New York law would have no ap¬ 
plication, Campbell v. Crompton , 2 Fed. 417. 

Both the contract and the evidence show unmistakably 
that defendant and not plaintiffs were to carry on the 
negotiations. Plaintiffs vrere given no authority whatso¬ 
ever to sell or negotiate the sale of any mortgage loans. 
There would be no point in introducing Berens to the pros¬ 
pect, if plaintiffs were authorized to do any selling. If 
they were to act as brokers defendant would have had to 
submit to them a list of mortgage loans to sell. They were 
to function as finders, and did so function, rather than as 
brokers and the doctrine of procuring cause had no appli¬ 
cation to them. They were operating under a special con¬ 
tract, and even as to brokers it is w T ell settled that, w’hen 
operating under a special contract the doctrine of procuring 
cause has no application, 9 A. L. R., p. 1149. The evidence 
unequivocally shows that all negotiations with Guardian as 
to terms of sale, kind of mortgages, service fees and actual 
offers of sales were to be conducted and were conducted by 
the defendant. Not once throughout the period involved 
were plaintiffs ever authorized or requested by defendant 
to submit a single loan for sale or to discuss terms of sales, 
or conduct any other negotiations for sales with Guardian. 
They merely furnished the defendant with information to 
enable it to negotiate. The evidence clearly shows that this 
was the interpretation given the contract by the parties. 
If there is any doubt about the intention of the parties as 
expressed in the contract it is cleared up by the practical 
interpretation the parties themselves placed upon it, which 
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is entitled to great if not controlling influence. Consaul v. 
Cummings, 24 App. D. C. 36; Shultz, et al. v. Manufacturers 
& Traders Trust Co., 40 Fed. Supp. 675. 

While there are no cases construing the District statute 
on this point the law is well settled by decisions dealing 
with similar statutes in other states, wherein the Courts 
have uniformly held that where the contract was one of find¬ 
ing business for others to do, or furnishing others with in¬ 
formation on which to negotiate, as distinguished from 
acting as a broker having discretion as to price and terms 
of sale in doing the business, the acts do not apply. The 
leading case is Knauss, Appellant, v. Kreuger Brewing Co., 
142 N. Y. Reports 270, 36 N. E. 867, wdierein the Court con¬ 
strues the New Jersey statute and holds that where the 
finder or introducer has no price discretion (as in the case 
at bar), the act does not apply. Disregarding the pleadings, 
the Court in that case held, on the evidence, that all the 
plaintiff did was to introduce the defendant, who subse¬ 
quently completed the sale; the evidence showing, “the 
employment of the plaintiff for the mere purpose of bring¬ 
ing the possible buyer and seller together, and with the 
understanding that if a sale were to result the plaintiff was 
to have some compensation * * * that he was to have noth¬ 
ing to do with fixing the price or terms of sale, the prin¬ 
cipals were to do that part of the business; all he had to 
do was to bring them together, and if through their subse¬ 
quent negotiations a sale should result, plaintiff was entitled 
to compensation. The case is almost identical with the case 
at bar. See also Chapman v. Cornelius, 39 Fed. (2d) 555, 
construing the New York Statute, wherein the above case 
is cited with approval, holding that where an agent ren¬ 
dered no aid in actually selling the property, but only found 
a prospect for defendant to sell the property to, the statute 
did not apply, and that to attempt to negotiate plaintiff 
w T ould have to treat with fhe purchaser with a view to com¬ 
ing to an agreement upon some or all of the terms of sale, 
which plaintiff did not do but put defendant in possession 
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of facts it wanted in order to negotiate, also Wolfe v. Inter¬ 
national Reinsurance Corp., 73 Fed. (2d) 262, upholding the 
well recognized exception that where the agent does not aid 
in drafting of the sale contract he is a mere go-between and 
not a broker subject to the act, citing numerous cases; and 
Seckendorff v. Halsey Stuart Co., 229 N. Y. App. Div. 
318,241 N. Y. S. 300. Shultz et al. v. Manufacturers & Trad¬ 
ers Trust Co., supra. In Shaffer v. Beinhorn, 213 P. 960, 
190 Cal. 569, the court, construing the California statute, 
held that a contract to find or introduce defendant to a per¬ 
son interested in purchasing and who subsequently did 
purchase, in order to recover the sum agreed, fell short of 
the acts defined as requiring a license by that act. 

The Real Estate Commission of the District of Columbia 
has likewise held that activities such as the plaintiffs would 
not require a license. 1 

1 April 24, 1944 

District Seal Estate Commission, 

District Building, 

Washington, D. C. 

Gentlemen: 

Eeferring to Sections 1401 and 1402 of Title 45 of the District Code I 
would appreciate it very much if you would advise me whether or not in tho 
opinion of the Commission a person is required to take out a license as a real 
estate broker in the following circumstances: 

The “A” corporation is the owner of mortgage loans which it has made 
on various properties in the District of Columbia and near-by Maryland and 
Virginia and desires to sell said mortgage notes. It employs “B” for a 
commission to find a purchaser of said mortgage notes. *‘B ’* introduces “A” 
to the “C” company who purchases blocks of said mortgage notes direct 
from “A’\ 

In the above circumstances will you kindly advise me whether or not in 
your opinion “B” is a real estate broker within the purview of the statute 
and required to take out a license It is definitely understood that “B” has 
nothing to do with the placing of the original loan or lending of the money 
to the mortgagor and his activities are entirely confined to fin ding a purchaser 
for the first mortgage loans of “A”. 

I would appreciate a ruling at your earliest convenience. 

Bespectfully yours, 


GJ/AJ 


Guilford Jameson. 
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The case cited by defendant in the court below Baird v. 
Krancer, 246 N. Y. S. 85, 138, Misc. Kept. 360, involved a 
suit for brokerage and the evidence showed that plaintiff 
not only introduced the parties, but submitted contracts 
and offers to the defendant, and assisted defendant in ob¬ 
taining the contract of sale. Plaintiff claimed notwith¬ 
standing to be only a finder but the court on the evidence 
held him to be a broker and subject to the act. The case 
has no application to the case at bar. 

2. It is elementary contract law that a contract is express, 
though compensation is left dependent on a future con¬ 
tingency. American Digest (Cent. Ed.) Vol. 11, Sec. 1, and 
that express acceptance of a proposition need not be proven 
where both parties are shown to have acted upon it. Ibid, 
Sec. 75 (a) Voorhees v. Bov ell, 20 Ill. App. 538, U. S. v. 
Carlisle, Fed. Case No. 14724, 1 Restatement, Chapter 3, 
Sec. 21. Seckendorff v. Halsey Stuart Co., supra. The 
uncontradicted evidence shows that three days after the 
receipt of the letter of June 23,1939, both parties proceeded 
to act upon it. Defendant regarded the instrument as a 
contract throughout the entire period involved herein and 
admitted same in its pleadings, thereby waiving the denial 
thereof. ( Rule 12 (h) Rules of Civil Procedure) A contract 
cannot be unilaterally rescinded or cancelled, Am. Digest 


BEAL ESTATE COMMISSION OF THE DISTRICT OF COLUMBIA 

EXECUTIVE OmCE 
DISTRICT BUILDING 
WASHINGTON, D. C. 

April 27, 1944 

Mr. Guilford S. Jameson, Attorney at Law, 

Investment Building, 

Washington 5, D. C. 

Dear Sir: 

Your letter of April 24, 1944, was submitted to the Commission and I was 
directed to advise you that in its opinion the acts of “B” outlined therein 
do not come within the definition of a real estate broker as defined In the 
Real Estate Broker’s License Law. and therefore no license would be required. 

Very truly yours, 

John A. Petty (Signed) 
p/b Secretary 



(Cent. Ed.) Vol. 11, Sec. 57 (e), State v. McCauley, 15 Cal. 
429 ,12 Am. Jur., Sec. 430, Lanford v. Howard, 29 Ala. 684. 
The Court’s holding that defendant’s letter was.not a con¬ 
tract but a mere proposal that could be withdrawn at any¬ 
time was in total disregard of the evidence and pleadings. 

3. The Court in holding that the performance required 
by the plaintiffs did not take place, or that they had failed 
to perform w’ithin a reasonable time (the latter of which 
defense was waived by a failure to plead same, the holding 
being beyond the scope of the pleadings and evidence), com¬ 
mitted two grievous errors. First, it failed to distinguish 
betwreen plaintiffs performance obligations and the contin¬ 
gency as to their right of payment; and secondly, it not 
only ignored and in effect struck from the contract the 
provision that plaintiffs were to be paid “if the eventual 
negotiations with the proposed purchaser were successful,” 
but in effect substituted other language with an entirely 
different meaning from that agreed to by the parties, to wit, 
that plaintiffs were to be paid only if the negotiations “fol¬ 
lowing immediately upon” defendant’s first contact with 
the proposed purchaser were successful. No finder would 
ever risk his capital and services on a contract so tenuous, 
wherein a seller could defeat his right to compensation by 
an initial submission of unacceptable terms, having achieved 
his chief objective, to wit, having contacted the prospective 
purchaser. Furthermore, the Court ignored the uncontro¬ 
vertible evidence that defendant by its letter of December 
10, 1940, regarded the contract as in full force and effect 
after the negotiations had been resumed. 

The language which the Court ignores is the very meat 
of the contract. It provides “In other words, you are to 
arrange an appointment with one or more prospective pur¬ 
chasers of mortgage loans, and if the eventual negotiations 
are successful we agree to pay the commission * • • ” 

It could not be more manifest that this language, follow¬ 
ing immediately upon the sentence providing that plaintiffs 
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are to establish a connection between the purchaser and the 
defendant’s office, means that the arrangement of an ap¬ 
pointment for the defendant with a prospective purchaser 
is precisely what the parties intended. That the eventual 
and not immediate negotiations were intended by the parties 
is clearly shown by the evidence. The defendant was ad¬ 
vised by plaintiffs prior to making the contract that Guard¬ 
ian was not then interested in purchasing conventional 
mortgage loans, notwithstanding which it included such 
loans in its contract definitely looking to a future day when 
that might not be. The contemporary contract with Walker 
& Dunlop agrees to compensate plaintiffs if that company 
made a contact with any company suggested by plaintiffs 
“within one year”, thus showing that in matters of this 
nature involving annual purchases of over a million dol¬ 
lars, where business relationships once formed would ex¬ 
tend over decades with service fees running throughout 
the life of the loans, consummation of sales was not to be 
expected with the same dispatch as an ordinary sale of 
property. The uncontradicted evidence shows that Berens 
knew that insurance companies were in and out of the mort¬ 
gage investment market for short and long periods depend¬ 
ing upon market conditions and the funds they had to in¬ 
vest and the fact that they might not be buying at one 
period would have no permanent significance. 

Applying the accepted rule of interpretation that the 
latter modifies the former, it is perfectly clear that the 
plaintiffs had two obligations, one, to find a prospective 
purchaser, and two, to introduce defendant to that pros¬ 
pect—and for this they were to receive nothing unless the 
eventual negotiations proved successful. 

The uncontradicted evidence shows that this was done 
and done immediately. But let us reverse the rule that 
where there is doubt as to the construction of an instru¬ 
ment it should be most strictly construed against the writer 
and the construction most favorable to the grantee be 
adopted. Minton v. Smith Piano Co., 36 App. D. C. 137, 33 


28 


L. R. A. (N. S.) 305. Nicolopole v. Love, 39 App. D. C. 343, 
47 L. R. A. (N. S.) 949, and assume that more than an in¬ 
troduction was required to establish a connection between 
the prospective purchaser and defendant’s office. 

The uncontradicted evidence shows that immediately upon 
Berens introduction to Cloke of Guardian he entered into 
negotiations with him and at Cloke’s request he filed a 
letter with him setting forth his qualifications and offering 
loans. 

The fact that Berens, and not the plaintiffs, thereafter 
conducted all of the negotiations with Guardian is imma¬ 
terial, Evans v. Shinn, 40 App. D. C. 557, Shoemaker v. 
Digges, 46 App. D. C. 206, McMillan, et al. v. Beves, 147 
Fed. (2d) 218. 

The evidence shows beyond cavil that the parties so in¬ 
tended and the interpretation which the parties themselves 
placed upon the instrument is entitled to great if not con¬ 
trolling influence, Consanl v. Cummings, supra; Shultz, et 
al. v. Manufacturers & Traders Trust Company, supra. 

Immediately thereafter Guardian caused its Mortgage 
Loan Division to make a thorough investigation of defen¬ 
dant’s qualifications and its Finance Committee to consider 
the question of buying F.H.A. mortgage loans in the Wash¬ 
ington area, and Guardian reached the conclusion not only 
to buy in Washington, approving in principle defendant’s 
proposition of July 6,1939, but that defendant was a quali¬ 
fied supplier, and so advised the defendant and preserved 
the record they had made of the defendant’s qualifications 
in their current files and the connection thus made between 
Guardian and defendant’s office not only never was broken 
but was the foundation for the resumed negotiations under 
which the sales involved herein were made. That this con¬ 
stituted a connection with Guardian and not any “minor 
officials” thereof is unequivocally sustained by the law of 
corporations. 13 Am. Jur., Secs. 889,890. The fact that un¬ 
der the eventual negotiations this connection blossomed into 
a contract appointment of defendant as a mortgage loan 
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correspondent cannot in law, reason or common sense -be 
held to have destroyed or diminished the effectiveness of 
plaintiffs’ performance in establishing the original connec¬ 
tion, the seed from which it sprung. To construe this con¬ 
tract to mean that “a connection” meant a contract connec¬ 
tion is to write something in it that was never contemplated 
by the parties. Even the Court does not so find, but bases 
its conclusion on the fact that no mortgages were immedi¬ 
ately purchased. There is not a word of evidence that in the 
original or any conference between the parties herein the 
question of making more than “a connection” was ever 
broached; there is not a word in the contract making a 
condition as to the appointment of defendant as a mortgage 
loan correspondent, notwithstanding the fact that both 
parties were familiar with that practice as well as the fact 
that both knew that insurance companies purchased mort¬ 
gage loans without, as well as with, such an arrangement. 
Defendant did not know (App. pp. 119, 120) what the pro¬ 
cedure of the then undisclosed prospect might be for the 
purchase of mortgage loans, its object being a connection 
with such a purchaser with whom it could conduct negotia¬ 
tions, conditioning the payment of the plaintiffs only upon 
sales made by it to the purchaser regardless of whether it 
was made a loan correspondent or not, or of the terms of 
sale. Not only does the defendant fail to make such a con¬ 
dition in its contract, but after Berens’ conference with 
Cloke in his letter of July 7,1939, he offers to sell mortgage 
loans at definite prices, subject only to then market condi¬ 
tions, and it is not until after the negotiations are resumed 
that defendant in his letter to Guardian of December 30, 
1940, makes it a condition on the offer for sale of the mort¬ 
gage loans at the prices therein listed that he be appointed 
the mortgage loan correspondent for Guardian (App. pp. 
45,137). 

In this connection, it should be observed that Berens 
was no novice in the drafting of contracts, and had had 
many years of experience in a business where the drafting 
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of contracts of a most meticulous nature is its lifeblood. 
If he meant more in his agreement than an appointment 
and introduction and the connection thus established he 
failed therein or at any time to give plaintiffs any notice 
of it. We quote the following from 12 Am. Jur. Sec. 354: 

“Where one entitled to performance is present to re¬ 
ceive performance, whatever is not exacted is consid¬ 
ered as waived, for if objection had been made on the 
ground of those matters in which the proposed per¬ 
formance was deficient, these might have been supplied 
at the time. Therefore, it is not proper to surprise the 
party who performed the act by an objection to the 
mode of performance, after his vigilance has been dis¬ 
armed by an apparent acquiescence, for that "would be 
a fraud.” 

See also the following from Collopy v. Field, 127 Kan. 68, 
272 Pac. 99, 88 A. L. R. 717, 718, wherein the Court held: 

“It is further urged by appellant that the agency of 
the plaintiff was necessarily limited to a reasonable 
time, and that the period from April to December is 
an unreasonable time without some results. This de¬ 
pends on circumstances. What would appear unreason¬ 
able at one time might be quite reasonable at other 
times. The evidence shows the defendant did not con¬ 
sider the agency terminated about Oct. 1 when he 
talked to the agent, neither did he at that time so inform 
the agent (Italics ours.) 

4. The holding of the Court that on or about August 1, 
1939, Guardian called the whole matter off, or that for the 
time being they were through, was contrary to the over¬ 
whelming weight of the evidence and beyond the scope of 
the pleadings. The holding straddles the issue as to 
whether they were through or merely suspended negotia¬ 
tions to study the effect of the reduction of interest rates 
on the market. There can be no stronger evidence to show 
that Guardian was not only not through, but that they in¬ 
tended to take steps to alter their buying rules for the pur¬ 
chase of F.H.A. mortgages carrying the reduced interest 


31 


rate and go on with the matter than the letter written by 
Pouncey of Guardian to Walker & Dunlop contemporane¬ 
ously with his conversation with Berens on August 1, 1944, 
when the matter was current and without the shadow of 
litigation. The uncontradicted evidence shows that the same 
information was given to Berens. This contemporaneous 
written evidence shows that the only immediate effect of 
the change in interest rate was a postponement of Pouncey’s 
previously scheduled inspection trip and a request to sup¬ 
pliers not to submit loans for sale until after Guardian’s 
Committee could study the effect of the change on the mort¬ 
gage market in general. It specifically points out that that 
change could only affect their discussions as to mortgages 
on single family residences; that Guardian would continue 
to watch the market, and would make new rules for pur¬ 
chases as quickly as possible; and that they hoped to reach 
a final conclusion on the selection of a supplier in the 
reasonably near future. There is not a scintilla of evi¬ 
dence to indicate that Guardian was “through” even for the 
time being, and the evidence overwhelmingly shows that 
there was no finality whatever to their action withdrawing 
from purchases for the moment * * * the final conclusion 
was yet to be reached; that they had narrowed their con¬ 
sideration of suppliers down to a few. That defendant’s 
connection with Guardian was not disturbed thereby is un¬ 
controvertible. 

To hold that a postponement of an inspection trip coupled 
with a commitment to watch the market and as promptly 
as possible adjust their purchasing rules to it, looking to 
a decision as soon as practicable on selecting a Washington 
supplier, as an indication that Guardian was “through or 
through for the time being” is to grossly disregard the evi¬ 
dence. So far as the defendant was concerned Berens im¬ 
mediately offered to reduce its service fees, from % per 
cent t) % per cent, Guardian’s action having even less 
effect on its contract with plaintiffs than their contract with 
Walker & Dunlop, in that in defendant’s contract there was 


32 


no condition as to price and plaintiffs were entitled to their 
commissions if defendant elected to make sales at any price. 

That both plaintiffs and defendant knew the action to be 
but temporary is unequivocally shown by the evidence, a 
copy of said letter having been sent by Guardian to plain¬ 
tiffs. Berens testified as follows: 

“Q. Now you testified that you received, after you 
had had your interview with Mr. Cloke and sent the 
different letters that the evidence shows were sent, you 
received a telephone call about August 1, 1939, from 
someone in the Guardian Life Insurance Company of 
America. 

Correct? A. That is correct. 

Q. And do you recall who called you? A. Mr. 
Pouncey. 

Q. Mr. Pouncey? A. Yes. 

Q. And at that time—will you state again your best 
recollection of what he told you? A. That their Finance 
Committee had decided not to extend their operations 
into new territories due to the lowering of interest rates 
in effect by the F.H.A. that they thought, temporarily, 
they would stay out of the market. 

Q. Do you (You do) recall that conversation and 
have just testified Mr. Pouncey told you that they 
would temporarily stay out of the market and not go 
into new territory—that is what you have just stated. 
A. As I recall it, that is approximately what he said: 
that they had no further interest. 

Q. Well— A. (interposing) At'that time. 

Q. 1 am calling to your attention the use of the word 
“ temporarily ” which you just related spontaneously as 
what he said, and you said he said they would tempo¬ 
rarily stay out of the market. A. I believe that is what 
he said. 

Q. And that they were out of the market for that pe¬ 
riod of time and were not going to have any new cor¬ 
respondents. 

Is that correct? A. That is correct, to the best of my 
knowledge; yes.” (Italics ours.) (App. pp. 118, 119) 

That defendant did not regard the action as having any 
effect on his contract with plaintiffs is beyond cavil (App. 
pp. 112, 113, 144). Berens testified: 
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“Q. Then that correspondence was in the files 
throughout. 

That letter, that contract, that which I am pleased to 
call a contract, was in your files from August 1, 1939, 
until December—well, until it was taken out on account 
of this litigation, was it not? A. That is correct. 

Q. And it was not until you were,- as you have just 
suggested and have just stated, negotiating some deal 
that you had occasion to look at that letter. 

Is that correct? A. That is correct, yes. 

Q. And unless you were negotiating some deal, you 
would not bring these contracts or such contracts to 
the attention of your auditors? A. No. I doubt it. 

Q. Yes; yes. In your letter you said that the audi¬ 
tors in 1940 called this to your attention. 

You were negotiation some deal with the Guardian 
Life Insurance Company prior to that date, were you 
not, with reference to the sale of mortgages? A. Yes, 
a short period prior to that. 

Q. How did the auditors happen to discover this at 
that particular period and not discover it between Au¬ 
gust 1, 1939, and December 10, 1940 ? A. When you 
negotiate a deal with a company you naturally go back 
in your files and look to see what is in there. 

f naturally did that and I quite naturally always do 
it, and if the phraseology says they called it to my atten¬ 
tion maybe it was dictated that way; maybe I called it 
to his attention. 

I am renting these letters in business you see, and 
not thinking about litigation in doing that, of course. 

Q. But it was not until ten days after the President 
of the Guardian Life Insurance Company of America 
called upon you that you decided to correspond with the 
plaintiffs here, Holmes and Lloyd, and advise them with 
reference to this contract and their attitude on it. A. 
That is correct. 

Q. Up until that time it was kept in your files as one 
of the regular contracts which you had entered into. 

Are you answering me? A. Yes, it was in the files. 

Q. It was in the files as one of your current contracts ? 
A. It was in the files. 

I did not answer that that was a current contract. 

I said: It was in the files. 
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Q. You had— nothing had occurred between August 
1 , 1939 , and the visit of Mr. McLean in November, 
November 10 , 1940 , to cause you to attempt to cancel 
the contract, had it? A. Not a thing'* (App. pp. 121, 
122 ) 

And that plaintiffs knew the action to be but temporary 
is shown by the fact clearly proven, that notwithstanding 
they had fulfilled every obligation required of them by their 
contract with defendant, they continued to make monthly 
calls on Guardian in order to learn as promptly as pos¬ 
sible when Guardian decided to buy, and whether defen¬ 
dant had been or would be made a supplier. 

It is true that the matter remained in this status until 
the month of November, 1940, when Guardian, having de¬ 
termined that mortgage interest rates were stabilized at the 
4M> per cent figure, decided to again^go forward with it, 
and when they did they picked the matter up exactly where 
they left it off. The President of Guardian acting for its 
Finance Committee called on Pouncey immediately for his 
department’s data, to wit, the files made in June, July and 
August, 1939 on the applicants, including the file on defen¬ 
dant, in order to make a study of the areas involved and to 
check the standing of the applicants with the F.H.A. in 
Washington as they did not want to do business with any 
company the F.H.A. was down on. That this file and the 
records of the conferences between Berens and Pouncey 
were the foundation for the eventual successful negotia¬ 
tions is proven beyond cavil. 

On November 29, 1940 he proceeds to Washington, and 
after studying Guardian’s files on the defendant, which he 
has brought with him, and checking on defendant’s stand¬ 
ing with some employees at the F.H.A., and finding out that 
its record with them is unobjectionable, he calls upon Berens 
and immediately resumes negotiations for the purchase of 
mortgage loans, suggesting purchases at 102 with service 
fee of Vz per cent; the identical figures submitted by de- 
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fendant in August 1939, except for the reduction of the ser¬ 
vice fee from % per cent to */•> per cent. 

5. It may be that at sometime between August 1, 1939 
and the aforementioned resumption of negotiations defen¬ 
dant may have had a right to revoke his contract with the 
plaintiffs, but the fact is that it never even attempted a 
revocation or made any demand upon them, but elected to 
keep its contract in full force and effect, and the record 
clearly shows that as time went on its need for a new outlet 
increased rather than diminished, its first offer of loans in 
December, 1940, within 30 days after the negotiations were 
resumed, amounting to over $200,000.00 rather than $50,- 
000.00, its original estimated monthly production. The right 
to rescind must be exercised promptly by an affirmative act 
and notice thereof must be given to the other party, Andrew 
v. American Savings Bank and Trust Co., 219 Iowa 921, 258 
N. W. 911; Graham v. United States, 188 F. 651, affirmed 34 
S. Ct. 148, 231 U. S. 474, 58 L. ed. 319; Monte Vista Farmers 
Co-op Produce Co. v. Bemis Bag Co., 294 F. 8. 

Now the law is well settled that, even if there had been 
an abandonment, and the evidence, by its over-whelming 
weight shows that there never was, the same would not be 
sufficient to relieve the principal of liability for commissions 
unless the renewed negotiations were entirely new and in¬ 
dependent and wholly disconnected from the earlier negotia¬ 
tions. Collopy v. Field, 127 Kan. 68, 272 Pac. 99, 88 A. L. R. 
718. 

That these negotiations were but a resumption of the 
former negotiations is shown by the uncontradicted and 
irrefutable evidence. The minute Guardian resorted to its 
original files on the defendant and sent its President down 
to Washington with that file to inquire into its status with 
the F.H.A. and to resume negotiations, it then and there 
forged the link in the sucessive chain of events which ties 
the eventual negotiations and sales to the plaintiffs contract 
as finders. It matters not that thereafter one or a hundred 
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others may recommend the defendant to the prospective pur¬ 
chaser found by the finders. 

6. While the question of “reasonable time” of perform¬ 
ance is not involved herein, in view of the fact that the 
sales were a condition of payment rather than an obliga¬ 
tion of performance of the plaintiffs, and further that the 
defendant elected to keep its contract with plaintiffs in 
effect, it may be pointed out that Walker & Dunlop spe¬ 
cifically provided for compensation if a contact was made 
“within a year” with plaintiffs’ prospect, and defendant 
chose not to make time of purchase an element in that con¬ 
dition but specifically provided that commissions would be 
paid if the “eventual negotiations” resulted in sales. This 
provision, plus the fact that it knew that the prospect was 
not then interested in the purchase of conventional loans, 
which defendant nevertheless included, definitely shows 
that defendant did not regard time of purchase as the 
essence of its contract. If this definite time provision was 
not unusual in matters of this nature, surely “eventual 
negotiations” within one year and four months, where the 
defendant who wrote the contract acquiesced in the con¬ 
tinuance of it, and definitely regarded it in full force and 
effect were within the purview of the contract. 

But the evidence to end all question as to whether this 
contract was in full force and effect at the time these nego¬ 
tiations were resumed is defendant’s letter of December 10, 
10,1940, attempting as of that date a unilateral cancellation 
of it. Here is a prime declaration against interest that de¬ 
fendant had not only never regarded Guardian as through 
or through for the time being, but that it regarded its con¬ 
tract as in full force and effect as of that date. The binding 
effect of the interpretation of the party bound by an in¬ 
strument is well settled as a matter of law. Minton v. Smith 
Piano Co., supra; Nicolopole v. Love, supra. 

7. That the defendant did not plead this document as a 
cancellation can be well understood in view of the deliberate 
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misrepresentations of fact contained therein, to wit, that 
“no further action had been taken,” when the truth was 
that Guardian had resumed negotiations with Berens 
through no less a person than its president, and had notified 
him that he would receive a further visit from one of its 
representatives within a week or ten days, and the further 
false cloak of formality made to cover that statement that 
defendant’s auditor “had come across” the contract, when 
the true facts were that notwithstanding monthly audits no 
auditor had ever called it to Berens’ attention, but he had 
called the contract to the auditor’s attention immediately 
after the negotiations had been resumed and for the very 
obvious purpose of getting rid of paying the commissions 
he knew would be due thereunder. 

Berens testified in explanation of this letter that he meant 
that plaintiffs had done nothing, but it will be noted he did 
not dare to make such a statement therein as he knew that 
they had performed every obligation required by the con¬ 
tract, that he had conducted all of the negotiations and had 
never made any request upon them for any further assist¬ 
ance, direct connections having been established by them 
with Guardian for his conduct of negotiations for sales. 
And to disarm any suspicion the letter might arouse, that 
some further action was being taken or contemplated he 
tells them that his auditor had come across the letter. What 
a far cry from telling them the facts, that just prior to 
writing it, President McLain had visited him and resumed 
negotiations with him, and had given him every indication, 
short of an actual commitment, that Guardian was going to 
make purchases! Even the defendant must have regarded 
this instrument as nudum pactum as a release, as it ignored 
it as a defence. That the document is of no value as a re¬ 
lease or cancellation is well settled in the law. In Gilbert 
v. Quinlcm, 59 Hun. 508,13 N. Y. S. 671, 23 A. L. R. 453, the 
Court states the law as follows: 

“Good faith must be at the foundation of the action of 

the party seeking to terminate the contract. He cannot 
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terminate the contract merely for the purpose of get¬ 
ting rid of the payment of commissions. But where a 
good reason arises, and proper notice is given, the con¬ 
tract may be terminated.” 

To be effective the termination of a contract must be 
made in good faith and after notice. Edmund D. Uewins, 
Inc. v. Malboro Cotton Mills, 136 N. E. 159, 23 A. L. R. 449. 

As the negotiations resumed as aforesaid resulted in the 
sales involved herein (over $80,000 in loans being pur¬ 
chased on January 27, 1941, about a month and a half after 
defendant’s “no further action has been taken” letter), 
and as the contract was beyond question in full force and 
effect at that time, there can be no question of the defen¬ 
dant’s liability thereunder. 

8. The Court’s decision in this case was rendered on Jan¬ 
uary 26, 1944. On February 8, 1944, defendant presented 
proposed findings of fact and conclusions of law to the 
Court, which were on that date adopted as submitted by 
defendant. In U. S. v. Forness, 125 F. (2d) 928, cert, denied 
316 U. S. 694, 62 Supreme Ct. 1293, the U. S. C. C. A. for 
the Second Circuit criticized this practice and found that 
“the findings proposed were mechanically adopted”, and as 
such “are not effective aids in adjudication”, and recom¬ 
mends that findings should be filed with the opinion, wiien 
the evidence is fresh in the mind of the judge, citing its 
request in Matton Oil Trou)isfer Corp. v. The Dynamic, 123 
F. (2d) 999, for “brief and pertinent findings of contested 
matters * * * rather than the delayed, argumentative, over¬ 
detailed documents prepared by winning counsel.” 

We submit that in the circumstances the findings of fact 
and conclusions of law made herein are not entitled to the 
wreight accorded findings made by the Court and as a part 
of its opinion and decision. Moores Fed. Practice, Vol. 3, 
1942 Supplement P. 105. 

It is further clear that these findings were influenced by 
errors to law in the holding that plaintiffs were brokers, 
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that the instrument of June 23, 1939, was not a contract, 
etc., and as such they should be set aside. 3 Am. Jur. Sec. 
904, Truesch v. Northwestern Mutual Life Ins. Co., 186 Wis. 
239, 202 N. W. 352, Boardman v. Lorentzer, 155 Wis. 566, 
145 N. W. 750, 52 L. R. A. (N. S.) 476. 

We have set forth in the “Statement of Facts” record 
references for every statement hereinafter made in demon¬ 
strating the errors in the findings of fact. 

The Court’s finding (par. 2) that the defendant in its 
letter of June 23, 1939, contemplated that the negotiations 
mentioned therein were those to follow immediately upon 
and consequent to the contact or appointment arranged by 
the plaintiffs is without a scintilla, of evidence to support 
it and directly contrary to the contract itself which pro¬ 
vides for payment “if the eventual negotiations with the 
prospective purchaser are successful.” Eventual means 
final or ultimate. Ultimate is defined by Webster’s Ency¬ 
clopedic dictionary (1942 Edition) as “furthest, remote, 
such that we cannot go beyond.” That the finding is clearly 
erroneous is shown by the fact that the Court has in effect 
substituted the words “immediately following” for the 
word “eventual” as expressly written by the defendant, 
notwithstanding the settled law that an instrument is to be 
most strictly construed against the writer. Furthermore, 
defendant included in his contract conventional loans, which 
it knew plaintiffs’ prospective purchaser was not even in¬ 
terested in at the time its contract was made, but might be 
interested in at some future date. 

The Court’s finding that negotiations with the purchaser 
more than a year after the contract was not within the con¬ 
templation of the parties was clearly erroneous, as such 
finding is without a scintilla of evidence to support it and 
not only contrary to the express provisions of the contract, 
but contrary to the defendant’s-own interpretation of the 
contract in keeping the same in full force and effect through¬ 
out the period and not even attempting a cancellation until 
December 10,1940, after the negotiations had been resumed. 
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The Court also confuses performance with the condition of 
payment in this finding, and any inference that plaintiffs 
did not immediately perform is clearly erroneous and un¬ 
supported by the evidence. 

The finding (par. 3) that the performance relied upon by 
the plaintiffs was an appointment arranged with a subordi¬ 
nate of the Loan (sic) Department of Guardian Life is 
clearly erroneous and contrary to the evidence, "which shows 
uncontrovertibly that the appointment was arranged with 
Guardian, acting thru Cloke, Division Head of its Mortgage 
Department, working directly under Pouncey, Assistant 
Manager of its Mortgage Department, that these officers 
proceeded with the matter in the regular way, and at no 
time was their authority ever questioned either by Guard¬ 
ian or the defendant, and the file they prepared was the 
foundation for the eventual negotiations under which the 
sales vrere made. 

The finding that under Guardian’s practice purchasers of 
F.H.A. loans could only be made from a loan correspondent 
as the source of all loans in that area is clearly erroneous 
in that at the time of the contract the uncontradicted evi¬ 
dence shows they intended to purchase F.H.A. mortgages 
without such an appointment, and from one or more sup¬ 
pliers in the same area; and further Guardian actually pur¬ 
chased over $80,000 in mortgages from defendant before 
appointing it a mortgage loan correspondent. 

The finding that negotiations for the sale of mortgages 
were abandoned on August 1, 1939, is clearly erroneous, 
without a scintilla of evidence to support it, and contrary 
to the uncontradicted evidence, which shows unequivocally 
that the change in interest rate merely caused a suspension 
of actual purchases pending further study of its effect on 
the market; and had no effect whatever on defendant’s ap¬ 
plication to be considered as a Washington supplier. The 
uncontradicted evidence shows that not only did the change 
in interest rate not end consideration by Guardian, but that 
even with the disturbing intervention of the war beginning 
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in September 1, 1939, they continued to watch the market, 
and when the interest rates stabilized they resumed consid¬ 
eration of purchases from defendant by sending for their 
file on defendant in their mortgage department and reopen¬ 
ing conferences with Berens at figures almost identical with 
those made in defendant’s original application, the only 
difference being a reduction in service fee from % per cent 
to per cent. The finding that said reduction of August 
1, 2939, eliminated the possibility of purchases on terms of 
profit “contemplated between defendant and plaintiffs and 
defendant and Guardian”, is without a scintilla of evidence 
to support it, directly contrary to the contract itself, which 
conditioned payment to plaintiffs on sales made by defen¬ 
dant, not profits, said sales being entirely within the control 
of and optional with the defendant. 

We have heretofore shown in our “Statement of Facts” 
and “Argument” that neither plaintiffs nor defendant were 
told when the F.H.A. mortgage interest rate was changed 
that all negotiations were off and said finding is directly 
contrary to the contemporaneous written evidence that 
Guardian 'would continue its consideration and make new 
rules to meet market developments. That defendant did 
not regard this as closing the negotiations is clear from 
the fact that Berens immediately offered to change its ser¬ 
vice fee from % per cent to % per cent and took no steps 
whatever to cancel or alter its contract with plaintiffs. Fur¬ 
thermore, in finding 6, the Court makes an entirely incon¬ 
sistent finding and there holds that it was not until McLain’s 
visit on November 29, 1940, that defendant believed that 
plaintiffs had abandoned their efforts to perform. Where 
findings are inconsistent it is the duty of the Court to adopt 
those most favorable to the appellant. 3 Am. Jur. Sec. 898. 

No reference is made in the Court’s decision to the facts 
found in paragraph 4, and the findings thus fall squarely 
within the criticism of mechanically adopted findings, not 
substantially in accord with the opinion, dealt with in United 
States v. Forness, supra. 
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The circumstances under which this defence of “ conceal¬ 
ment ” were introduced are sufficient to cast some doubt on 
its integrity. Plaintiffs voluntarily introduced in evidence 
its contract with Walker & Dunlop at pre-trial May 26,1943. 
It was not until November 29, 1943, that defendant’s coun¬ 
sel served its answer alleging concealment, but this, accord¬ 
ing to Berens’ testimony was six weeks before the defendant 
knew of the existence of the contract. (App. pp. Ill, 112, 
R. p. 146). 

The finding is clearly erroneous in finding that plaintiffs 
did the identical thing for Walker & Dunlop as for defen¬ 
dant, and contrary to the uncontradicted evidence which 
shows that plaintiffs dropped the Walker & Dunlop con¬ 
tract because it contained definite price limitations, whereas 
defendant’s was limited only to sales, and defendant could 
thus meet market conditions. There is not a scintilla of 
evidence that the failure to disclose said contract was a 
material fact; and the uncontradicted evidence is that de¬ 
fendant was in no way damaged thereby in that Guardian 
never purchased a single loan from said firm; furthermore, 
the uncontradicted evidence shows that neither did defen¬ 
dant request nor plaintiffs agree to an exclusive represen¬ 
tation of it, nor were plaintiffs ever asked if they did at 
the time represent or contemplate representing others; that 
defendant was told that the prospective purchaser desired 
originations of $100,000 a month, and it could only supply 
$50,000, and therefore ought to have known plaintiffs would 
contact others; and the law is well settled that finders may 
even act for both parties, and have no agency or fiduciary 
relationship. Knmss v. Kreuger Brewing Co., supra. 

Finding 5 is clearly erroneous and utterly disregards the 
uncontradicted evidence, which completely negatives the 
finding that the purchases resulted from negotiations “in¬ 
dependent” of the original contact or negotiations. Fatal 
to this holding is the undisputed testimony of Guardian’s 
officers, witnesses with an adverse interest, supported by 
the documentary proof adduced, that as soon as the market 


43 


stabilized and Guardian decided to resume consideration of 
purchases, the president of Guardian sent for the Mortgage 
Department’s records, for a list of applicants from Wash-' 
ington and was given such a list, including defendant’s 
name and further was furnished with Guardian’s file on 
defendant, made as a result of the meetings in June, 1939, 
which he examined and with which he immediately proceeds 
to Washington for the express purpose of checking their 
status with the F.H.A., and after checking on the names 
furnished him with employees of F.H.A. he proceeds to 
call on Berens, and immediately resumes purchasing nego¬ 
tiations at almost the identical figures discussed in the orig¬ 
inal conferences. In the light of this evidence the finding 
that the president “determined whom he wished to con¬ 
tact in this connection from information obtained from 
sources unrelated to plaintiffs” is nothing short of ridicu¬ 
lous, it being perfectly clear that not only McLain, but 
Guardian, which is more to the point, determined whom to 
check and contact from the foregoing sources, which were 
directly related to the plaintiffs. The finding that im¬ 
mediately follows, to wit, that when Berens received a 
personal call from Guardian’s president on or about No¬ 
vember 29, 1940, “Defendant then and thereafter believed 
and was led by plaintiffs’ inaction to believe that plaintiffs 
had in or about August, 1939, abandoned any effort to per¬ 
form, etc.”, shocks the processes of reasoning. Here the 
Court finds, contrary to its previous finding that Guardian 
was thru or thru for the time being on August 1, 1939 
(Finding 3), that it was not until Guardian’s president 
called and resumed negotiations that defendant was led to 
believe that plaintiffs had abandoned their efforts to per¬ 
form! If this were true then defendant in his letter to 
plaintiffs attempting a cancellation should have informed 
them that it was the visit from Guardian’s president re¬ 
suming negotiations that caused it to dawn upon him that 
the contract was abandoned on August 1, 1939, rather than 
that it was written because Berens’ auditors had called it 
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to his attention, the latter of which statement Berens’ tes¬ 
timony on cross-examination shows clearly to be utterly 
devoid of truth (App. pp. 121,122,112,113,114). 

It needs no argument on the facts to demonstrate that 
resumption of negotiations by Guardian was no event to 
indicate an abandonment. And defendant cannot complain 
of any inaction on plaintiffs’ part thereafter in view of its 
letter of December 10, 1940, written 12 days after these 
negotiations had been resumed, advising them that as “no 
further action has been taken” the contract should be can¬ 
celled. 

There is not a scintilla of evidence to show that the sales 
since made and compensation for servicing have yielded the 
defendant substantially less than that contemplated in the 
original negotiations, and the finding is irrelevant and im¬ 
material in that the compensation of the plaintiffs under 
their contract is a fixed percentage of the sales made by 
defendant and not contingent upon defendant’s profit 
thereon. 

It may be observed that the Court fails either in its find¬ 
ings or opinion to make a single finding of fact to support 
its conclusion that plaintiffs were real estate brokers, but 
on the contrary holds in its opinion that plaintiffs “were 
* * # to get Mr. Berens in touch with someone that might 
buy loans from him * * that “the purchaser must 
actually purchase mortgage loans from the defendant” 
(App. p. 11) showing clearly that plaintiffs were finders 
with no authority to sell anything themselves. 

Accordingly, it is respectfully submitted that the judg¬ 
ment dismissing appellants’ complaint should be reversed 
and the District Court directed to grant the relief prated 
for by the complaint, with costs. 

Respectfully submitted, 

Guilford Jameson, 

Attorney for Appellants , 

1100 Investment Building, 
Washington, D. C. 



\ 


I 


45 

APPENDIX OF STATUTES. 

TITLE 45, D. C. CODE (1940) 

Chapter 14 —Real Estate and Business Brokers’ License 
Act. 

“Title 45-1401—That on and after ninety days from the 
date of enactment of this chapter it shall be unlawful in the 
District of Columbia for any person, firm, partnership, co¬ 
partnership, association, or corporation (foreign or domes¬ 
tic) to act as a real-estate broker, real-estate salesman, busi¬ 
ness-chance broker, or business-chance salesman, or to ad¬ 
vertise or assume to act as such, without a license issued by 
the Real Estate Commission of the District of Colum¬ 
bia. 

“Title 45-1402—Whenever used in this chapter ‘ real- 
estate broker’ means any person, firm, association, partner¬ 
ship, or corporation (foreign or domestic) who, for another 
and for a fee, commission, or other valuable consideration, 
or who with the intention or in the expectation or upon the 
promise of receiving or collecting a fee, commission, or 
other valuable consideration, lists for sale, sells, exchanges, 
purchases, rents or leases or offers or attempts or agrees 
to negotiate a sale, exchange, purchase, lease, or rental of 
an estate or interest in real estate or collects or offers or 
attempts or agrees to collect rent or income for the use of 
real estate, or negotiates or offers or attempts or agrees to 
negotiate a loan secured or to be secured by a mortgage, 
deed of trust, or other encumbrance upon or transfer of real 
estate, or who is engaged in the business of erecting houses 
or causing the erection of houses for sale on his, their, or 
its land and who sells, offers, or attempts to sell such houses, 
or who, as owner or otherwise and as a whole' or partial 
vocation, sells, or through solicitation, advertising, or other¬ 
wise, offers or attempts to sell or to negotiate the sale of 
any lot or lots in any subdivision of land comprising ten lots 
or more ; • 

“ ‘Real-estate salesman’ means a person employed by a 
licensed real-estate broker to list for sale, sell, or offer for 
sale, to buy or offer to buy, or to negotiate- the purchase or 
sale, or exchange of real estate, or to negotiate a loan on 
real estate, or to lease or rent or offer to lease, rent, or 
place for rent, any real estate, or collect or offer or attempt 
to collect rent or income for the use of real estate. * * * 
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“Title 45-1407—* * * No person, firm, partnership, co¬ 
partnership, association, or corporation, engaged in the 
business or acting in the capacity of a real-estate broker or 
a real-estate salesman, or a business-chance broker or a 
business-chance salesman within the District of Columbia 
shall bring or maintain any action in the courts of the Dis¬ 
trict of Columbia for the collection of compensation for any 
services performed as a real-estate broker or a real-estate 
salesman or a business-chance broker or a business-chance 
salesman, or enforcement of any contract relating to real 
estate without alleging and proving that such person, firm, 
partnership, copartnership, association, or corporation was 
a duly licensed real-estate broker or real-estate salesman, 
or business-chance broker or a business-chance salesman, at 
the time the alleged cause of action arose. * * •” 







INDEX TO APPENDIX. 


Page 

I. Pleadings, Docket Entries and Other Papers Des¬ 
ignated . 2 

Complaint . 2 

Exhibit “A” . 3 

Answer to Motion for Bill of Particulars. 4 

Answer to Complaint. 5 

Amendment to Answer to Complaint. 6 

Motion to Strike Amendment to Answer to Com¬ 
plaint . 7 

2nd Amendment to Answer. 7 

Amendment and Supplement to Complaint. 8 

Decision of the Court. 9 

Findings of Fact and Conclusions of Law. 11 

Final Judgment . 15 

II. Excerpts from Testimony. 15 

Deposition of Peter V. Cloke. 15 

Deposition of Burlye B. Rouncey.25, 62 

Plaintiff’s Exhibit D-l. 43 

Plaintiff’s Exhibit D-2. 45 

Deposition of James A. McLain. 47 

Testimony of J. Duncan Holmes.63, 126 

Testimony of Grenville B. Lloyd. 94 

Testimony of Richard W. Griswald. 98 

Testimony of Frederick W. Berens. 104 

in. Exhibits . 129 

Plaintiffs’ Exhibit No. 3 . 129 

” ” No. 4. 130 

” ” No. 6. 131 

” ” No. 7. 134 

” ” No. 14. 135 

” ” No. 15. 135 

” ” No. 17. 136 

” ” No. 18. 137 

Defendant’s Exhibit No. 1 . 138 







































IN THE 


United States Court of Appeals 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER 
PAPERS DESIGNATED. 

1 Filed Jun. 12,1942. 

In the District Court of the United States For The District 

of Columbia 

Civil Action No. 16088. 

J. Duncan Holmes, 3500 14th Street, N. W., Washington, 
D. C. and Granville B. Lloyd, also known as G. B. 
Lloyd, Manhasset, Long Island, New York, Co-plain¬ 
tiffs, 

v. 

Frederick W. Berens, Inc., A Corporation, Heurich Build¬ 
ing, Washington, D. C., Defendant. 

Complaint 

(Money due on Contract) 

1. The matter in controversy exceeds $1,000.00. 

2. The plaintiffs, J. Duncan Holmes and G. B. Lloyd, co¬ 
partners, sue the defendant, Frederick W. Berens, Inc., a 
corporation. 

3. That on, to wit, June 23, 1939, an agreement was en¬ 
tered into by the plaintiffs and defendant, copy of said 
agreement being attached hereto and made a part hereof 
marked exhibit “A”. 

4. That the plaintiffs did perform under said agreement 
as required and arranged an appointment with a prospec¬ 
tive purchaser of mortgage loans as a result of which 
eventual successful negotiations resulted, which prospec¬ 
tive purchaser did purchase mortgage loans from the defen¬ 
dant amounting to $500,000.00 and plaintiffs are due Five 
Thousand Dollars ($5,000.00) as commissions which the 
defendant has failed and refused to pay. 
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2 5. Plaintiffs demand judgment against the defen¬ 
dant for the sum of Five Thousand Dollars, 

($5,000.00) interest and costs. 

GUILFORD JAMESON 1 
RALPH A. CUSICK, 

1100 Investment Building, 
Washington, D. C., 

Attorneys for Plaintiff. 

3 Filed Jun. 12,1942. 

Exhibit “A” 

Mortgage Loan Correspondent 
Massachusetts Protective Association, Inc. 

Massachusetts Protective Life Assurance Co. 

Paul Revere Life Insurance Co. 

Security Mutual Life Insurance Co. 

Frederick W. Berens, Inc. 

Mortgage Loans 

Heurich Bldg., 1627 K Street, N. W. 
Washington, D. C. 

June 23, 1939 

Messrs. J. Duncan Holmes and G. B. Lloyd, 

Box 246, Manhasset, 

Long Island, New York. 

Gentlemen: 

Following our conversation we herewith confirm our pro¬ 
posal and agree to pay you a commission of 1% on all 
mortgage loans, either F. H. A. or conventional, made or 
handled by this office with any company, providing the es¬ 
tablishing of a connection between the purchaser of the 
loans and this office has been or is to be established through 
your direct contact. In other words, you are to arrange an 
appointment with one or more prospective purchasers of 
mortgage loans and if the eventual negotiations are success- 
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ful we agree to pay the commission as outlined above on all 
loans purchased by the companies as indicated. 

Very truly yours, 

F. W. BERENS (Signed) 

FWB-g 

Since dictating the above I find that it will be necessary 
for me to be in Worcester, Massachusetts on Monday, June 
26th, returning to New’ York the same night. Will be 
available at the St. Moritz Hotel on Tuesday morning. 

**•*•**••* 

6 Filed Jtd. 29,1942. 

Answer To Motion For Definite Statement Or Bill Of 

Particulars. 

Now comes the plaintiff in the above entitled cause and 
for an answer to the motion filed herein savs as followrs: 

m 

1. The prospective purchaser referred to in Paragraph 4 
of the Complaint is the GUARDIAN LIFE INSURANCE 
COMPANY OF AMERICA. 

2. The prospective purchaser referred to by the plaintiff 
in the Complaint is a corporation and the name of the per¬ 
son with whom the appointment was arranged is Mr. P. V. 
Cloke of GUARDIAN LIFE INSURANCE COMPANY 
OF AMERICA. 

3. The date of the appointment is on or about June 29th, 
1939. 

4. The dates of the purchase of mortgage loans from the 
defendant, as set forth by plaintiff and having resulted from 
plaintiff’s performance are between the date of June 23, 
1939 and the date of commencement of the suit herein. The 
records as to the exact dates are within the control and 
knowledge of the defendant and not available to the plain¬ 
tiff. 

♦ 
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5. The allegations of Paragraph 4 of the Complaint are 
sufficient and definite for the defendant to plead thereto, 
as the defendant is advised as to the exact nature of the 
claim and is in a position to either admit or deny the alle¬ 
gations. 

7 GUILFORD JAMESON, 

RALPH A. CUSICK, 

1100 Investment Building, 
Washington, D. C., 

Attorneys for plaintiff. 

Copy of the foregoing answer to motion has been served 
on defendant by mailing copy, postage pre-paid addressed 
to Lesh, Drain and Barnard, attorneys for the defendant at 
1422 F Street, N. W., Washington, D. C., on this 28th dav 
of July, 1942. 

GUILFORD JAMESON, 
RALPH A. CUSICK, 

1100 Investment Building, 
Washington, D. C., 

Attorneys for plaintiff. 

• ••••••••* 

8 Filed Sep. 30,1942. 

Answer to Complaint. 

Comes now the defendant, and for answer to the com¬ 
plaint as particularized says: It has no information on 
which to admit or deny the alleged co-partnership of plain¬ 
tiffs contained in paragraph 2 of the complaint; it admits 
the allegations of paragraph 3; it admits that plaintiffs ar¬ 
ranged an appointment with a Mr. P. V. Cloke of Guardian 
Life Insurance Company of America, but it denies that it 
was through any contact made by plaintiffs that any con¬ 
nection between a purchaser and defendant was estab¬ 
lished, denies that any negotiations successful or otherwise 
eventuated therefrom, and denies that any purchase of 
mortgage loans from the defendant resulted directly or in-.. 
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directly from said appointment; and it denies each and 
every other allegation contained in the complaint. 

LESH, DRAIN & BARNARD, 

By PAUL E. LESH, 

1422 F Street, N. W., 
Washington, D. C. 

Attorneys for Defendant. 

102 Let this be filed. 

F. DICKINSON LETTS, 
Justice. 

Filed Jan. 6, 1944. 

Amendment To Answer To Complaint. 

Comes now the defendant and for a further defense to the 
complaint herein says that at the time the plaintiffs under¬ 
took to establish a connection between the purchaser of 
loans and the defendant company and the defendant agreed 
to pay the plaintiffs a commission for the establishment of 
such a connection through the plaintiffs’ efforts, the plain¬ 
tiffs concealed from the defendant a fact material to the 
service to be rendered by the plaintiffs to the defendant, 
that is, the fact that the plaintiffs had made similar ar¬ 
rangements with competitors of the defendant calling for 
the payment of commissions to the plaintiffs in the event 
the same business and connection sought by the defendant 
should be secured and established by the plaintiffs for said 
competitors. 

LESH, DRAIN & BARNARD, 
By PAUL E. LESH, 

1422 F Street, N. W., 
Washington, D. C., 
Attorneys for Defendant. 

Copy received 11/29/43 

GUILFORD JAMESON, 

Atty. for Plaintiffs. 
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103 Filed Jan. 25, 1944. 

Motion To Strike The Pleading Of Defendant Entitled 
“Amendment To Answer To Complaint” 

Comes now the plaintiffs and move to strike the pleading 
of defendant entitled “ Amendment to Answer to Com¬ 
plaint” filed herein by the defendant on January 6,1944, on 
the ground that it fails to state a legal defense to plaintiffs 
claim. 

GUILFORD JAMESON, 
RALPH A. CUSICK, 
Attorneys for Plaintiffs . 

Jany. 25-1944—Motion overruled. 

DANIEL W. O’DONOGHUE, 
Justice. 


163 Filed Jan. 25, 1944. 

2nd Amendment to Answer. 

Comes now the defendant, by leave of court, arjd for fur¬ 
ther answer to the complaint says: 

Third defense. 

Plaintiffs were not at the times referred to in the com¬ 
plaint herein, as a partnership nor individually, nor were 
either of them, licensed as real estate brokers or salesmen 
under the statute in force in the State of New York, Ar¬ 
ticle 12-A of the Real Property Law of the State of New 
York, nor so licensed under the statute in force in the Dis¬ 
trict of Columbia, now Title 45, Chapter 14, Sections 45- 
1401 et seq of the 1940 District of Columbia Code, and plain¬ 
tiffs are by force of said statutes precluded from recovering 
the commission claimed. 
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Fourth defense. 

Plaintiffs have not alleged in their complaint, as required 
by the statute in force in the District of Columbia, Section 
45-1407, of Chapter 14, of Title 45, of the 1940 Code of Law 
for the District of Columbia, that they were duly li- 

164 censed as real estate brokers or salesmen at the time 
the alleged cause of action arose, wherefore defen¬ 
dant says the complaint does not state a claim upon which 
relief should be granted and moves that the same be dis¬ 
missed. 

PAUL E. LESH, 

Attorney for defendant, 
1422 F Street, N. W., 
Washington, D. C. 

Jany 25-1944—Let this be filed. 

DANIEL W. O’DONOGHUE, 
Justice. 

*••**•*•*•• 

165 Filed Jan. 25, 1944. 

Amendment And Supplement To Complaint 

Now comes the plaintiffs in the above entitled cause and 
with leave of Court first had and obtained file this amend¬ 
ment and supplement to the complaint herein in lieu of para¬ 
graphs four (4) and five (5) thereof: 

4. That the plaintiffs did perform under said agreement 
as required and arranged an appointment with a prospec¬ 
tive purchaser of mortgage loans, The Guardian Life In¬ 
surance Company of America, as a result of which even¬ 
tual successful negotiations resulted, and which prospective 
purchaser did purchase mortgage loans from the defendant 
between June 23, 1939 and December 31,1943, amounting to 
Nine Hundred Thirty-one Thousand Fifty-five Dollars and 
Fifty-seven Cents ($931,055.57) and the plaintiffs are due 
Nine Thousand Three Hundred and Ten Dollars and Fifty- 
five Cents ($9,310.55) as commissions which the defendant 
has failed and refused to pay. 
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5. Plaintiffs demand judgment against the defendant for 
the sum of Nine Thousand Three Hundred and Ten Dollars 
and Fifty-five Cents ($9,310.55) and interests and costs. 

GUILFORD JAMESON, 
RALPH A. CUSICK, 

Attorneys for Plaintiffs, 
Investment Building, 
"Washington, D. C. 

Jany 25-1944—Let this be filed. 

DANIEL W. O’DONOGHUE, 
Justice. 

• • •• • • • * • * * • 

383 Decision of the Court 

The Court will announce its decision from the Bench: 

The Court finds in favor of the defendant. 

First of all, I think the plaintiffs here have shown not to 
have any license to operate in the District of Columbia or 
in New York at the time this letter was written, June 23, 
1939, and, therefore, they could not sue for recovery of a 
commission when they were not licensed brokers or licensed 
agents under the statute either here or in New York. 

But the Court won’t rest its decision on that alone. 

This letter of June 23,1939, was written by the defendant 
to the two plaintiffs. There is nowhere in this case any let¬ 
ter written by the plaintiffs to the defendant stating that 
they accepted the terms of this letter. It is a unilateral 
letter, but it mentions that they had conversations and this 
letter confirms the conversations. So that the terms 
3S4 of the letter are such that had there been perform¬ 
ance on the part of the plaintiffs of their work to be 
done in accordance with the letter of June 23, 1939, they 
could, if duly licensed, obtain the commission thereupon 
agreed. 

Now, the term “contract” used by the attorney for the 
plaintiffs—that is natural; I would probably do the same 
thing, if I were attorney for the plaintiffs, but the letter it¬ 
self does not say “this is a contract”. The letter says: 
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“following our conversations we herewith confirm our "pro¬ 
posal”. It is a proposal. I propose to do such and such 
and then when such and such results are accomplished I will 
pay you such and such. Very much the same as though I 
were tb say: “I make this proposition: if you get a pur¬ 
chaser for my house on terms that are suitable, and so on, 
well then I will pay you so much.” Now, that proposal or 
offer on my part, or agreement, is subject to cancellation 
any time by any of the parties, or to be dropped by any of 
the parties. This does not say that either party may not 
drop the matter two or three days after the letter is writ¬ 
ten. There is no time limit on it, but, as a matter of fact, 
the plaintiffs introduced the defendant to some minor offi¬ 
cial of the Guardian Life Insurance Company. They dis¬ 
cussed matters and they talked about terms, 103,102^4, 102, 
to be paid for the bonds and mortgage loans, and % of one 
per cent., and V> of one per cent, for service charges and 
then, on the next to the last day of July, the 29th I think 
was the exact date, the F. H. A. issued a formal letter or a 
form of letter stating that the rates of interest on loans of 
that kind was being reduced from 5 to 4M> per cent. Well, 
when anything like that happens, when a person is 
3S5 lending money, investing, and there is a drop in the 
money rate, the interest rate,—nothing is so timid as 
money; it is scared to death and when that happened, the 
Guardian Life Company through Mr. Pouncey in a con¬ 
versation with Mr. Berens over the phone said the matter 
was all off, “we do not care to buy loans from you for the 
time-being, anyway, and the whole thing is off.” 

Well, these two plaintiffs did not get in touch with Mr. 
Berens anytime during that whole Fall of ’39, after that 
date or all of the year 1940, and up until even December 
10, the letter of 1940, from the defendant to these plaintiffs 
saying that that proposition or contract or "whatever it is 
is cancelled; it is all off. And, even after receiving that 
letter they went along and from November 1941, nearly 
another whole year, and then they finally wrote a letter say- 
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ing: “We see von are getting some loans bought by the 
Guardian Life from you. We are surprised at it and we 
want our commission.’’ 

I think this performance on the part of the two plaintiffs 
here just has not taken place. They were not only to get 
Mr. Berens in touch with someone that might buy loans 
from him but they had to establish that connection and that 
has to be done through very direct contact and the pur¬ 
chaser must actually purchase mortgage loans from the de¬ 
fendant; but the purchaser, the Guardian Life, did not pur¬ 
chase anything from Mr. Berens, the defendant here, all 
during the Fall of ’39, all during the year of 1940 and did 
not purchase any loans from him until the 27th of January 
1941 when he got his first commitment from him. 

Under those circumstances, the Court holds that the 
plaintiffs here failed to perform in accordance with 
386 the terms of this proposal within a reasonable time 
after July 23, 1939, and the contract purchaser, pos¬ 
sible purchaser, that the plaintiffs had gotten the defendant 
in touch with on or about the first of August 1939 called 
the whole matter off and said “We are through”. Said: 
“For the time being, we are through. It is all off.” Now, 
under those circumstances, I think the contentions of the 
defendant should be sustained and the judgment of the 
Court should be for him. 

Mr. Jameson: We will, of course, reserve our exceptions. 

The Court: Yes. The Clerk will keep the Exhibits. 

In the event of an appeal I think there should be findings 
of fact and conclusions of law prepared and filed. 

(Thereupon the instant hearing was concluded.) 

• •••••••■•• 

422 Filed Feb 8 1944 

Findings of Fact and Conclusions of Law 

The Court makes the following findings of fact: 

(1) The plaintiffs were not at the times referred to in 
the complaint herein, as a partnership or individually, 
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licensed as real estate brokers or salesmen under the stat¬ 
utes in force in the State of New York nor under the stat¬ 
utes in force in the District of Columbia. 

(2) The writer (the defendant company by its President) 
and the addressees (the plaintiffs) of the letter of June 23, 
1939, of which copy is attached to the complaint, contem¬ 
plated that the connection with a purchaser of loans to be 
established pursuant to that letter would be so established 
within a reasonable period of time after said letter was 
written, also that the negotiations mentioned in said letter 
were those to follow immediately upon and conse¬ 
quent to the contact or appointment to be arranged by 
plaintiffs. Negotiations with a purchaser of loans more 
than a year after said letter was written were not within 
the contemplation of the parties when the letter was 
written. 

(3) The performance by plaintiffs relied on by them as 
performance entitling them to compensation was the ar¬ 
rangement of an appointment and interview held June 29, 
1939, in New York City, by defendant’s President with a 
subordinate in the Loan Department of the Guardian Life 
Insurance Company, of New York, said company being then 

considering the purchase of mortgage loans, particu- 
423 larly ones insured under the Federal Housing Act, in 

the Washington area, which under that company’s 
practice could be done only from or through a loan corre¬ 
spondent appointed and contracted with as the source of 
all loans acquired in the area. Some inconclusive negotia¬ 
tions followed, on terms appropriate to the then market, 
but resulted in no connection, no purchases of loans or no 
other transactions between defendant and said Guardian 
Life Insurance Company. All such negotiations were aban¬ 
doned when on or about August 1, 1939, the Federal Hous¬ 
ing Administration announced a lowering of the interest 
rate on insured loans. This event ended consideration by 
said Guardian Life Insurance Company of the purchase of 
such loans and eliminated the possibility of such purchases 
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on the terms of profit and compensation to defendant which 
had been discussed and contemplated between defendant 
and plaintiffs and defendant and said Guardian Life Insur¬ 
ance Company. Plaintiffs and defendant were informed of 
the decision to this effect on the part of the Guardian Life 
Insurance Company by that company, and told by it on or 
about August 1,1.939, that all negotiations by that company 
with reference to the Washington area were off. Plaintiffs 
did not thereafter communicate with defendant until Octo¬ 
ber 15, 1941, and then only to make demand prior to the 
bringing of the present suit. 

(4) Shortly before negotiating with the defendant, the 
plaintiffs had secured from another Washington mortgage 
house, a competitor of the defendant, a similar proposal to 
pay the plaintiffs a like commission for the establishment 
of a connection with a purchaser of mortgage loans, the 
plaintiffs naming the same prospective purchaser, the 
Guardian Life Insurance Company, and plaintiffs had con¬ 
temporaneously with their activities with and for defendant 
done the identical things with and for said competitor. 
Plaintiffs did not disclose these facts to the defendant, and 
these facts were not known to the defendant at the time de¬ 
fendant dealt with plaintiffs nor until after suit was filed, 
and were material to the defendant’s willingness to engage 
the services of the plaintiffs on the terms stated in the let¬ 
ter sued on or any terms. 

424 (5) The connection between the defendant and the 

Guardian Life Insurance Company which resulted in 
the purchase from the defendant by said Guardian Life 
Insurance Company of mortgages was not established by 
the contact or negotiations above referred to, nor by any 
activities of plaintiffs, but resulted from independent nego¬ 
tiations initiated late in 1940 by the President of the Guard¬ 
ian Life Insurance Company . There had been changes in 
the general mortgage and money market which led the offi¬ 
cers of the Guardian Life Insurance Company to consider 
the purchase of Federal Housing Administration loans, 
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among other places, in the Washington area, and to seek a 
loan correspondent in Washington. The President of the 
Guardian Life Insurance Company sought and made con¬ 
tact with the defendant company, as well as with other 
mortgage houses selected by him from those approved as 
mortgagees by the Federal Housing Administration. He 
determined whom he wished to contact in this connection 
from information obtained by him from sources unrelated 
to plaintiffs, and consequently called on and negotiated 
with defendant’s President on or about November 29,1940. 
Defendant then and thereafter believed and was led by 
plaintiffs’ inaction to believe that plaintiffs had in or about 
August, 1939, abandoned any effort to perform under the 
letter of June 23, 1939, and plaintiffs had in fact so done. 
As a result of negotiations initiated as above stated, No¬ 
vember 29,1940, defendant was appointed in January, 1941, 
and has since continued the loan correspondent for the Dis¬ 
trict of Columbia and vicinity of said Guardian Life Insur¬ 
ance Company, and pursuant to said appointment has sold 
to said company and is continuing to sell a large number 
of loans. The first of said sales was agreed upon between 
defendant and said Guardian Life Insurance Company 
January 27,1941, and closed February 20,1941. They have 
been sold on terms yielding to the defendant profit and 
compensation then cyrrent but substantially less than that 
which would have been yielded by the terms which were 
contemplated in the negotiations of June, 1939, between 
plaintiffs and defendant and the representative of said 
company. 

425 Conclusions of Law 

Upon the foregoing facts, the Court makes the following 
conclusions of law: 

(1) Plaintiffs did not perform the acts or fulfill the con¬ 
ditions upon which compensation was agreed by defendant 
to be paid them. 

(2) The services for which plaintiffs seek to recover are 
those of brokers within the definitions of the New York and 
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District of Columbia statutes requiring real estate brokers 
to be licensed, and the fact that the plaintiffs were not 
licensed in either jurisdiction precludes recovery herein. 

(3) Judgment should be entered for the defendant 
herein. 

DANIEL W. O’DONOGHUE 
Justice . 

February 8th, 1944. 

*•*#*•**■*# 

426 Filed Feb 8 1944 

Final Judgment 

This case having been tried before the Court without a 
jury, and the Court having delivered an oral opinion at the 
conclusion of the hearing and having also made findings of 
fact and stated conclusions of law, it is now this 8th day 
of February, 1944, by the Court, 

Adjudged that the complaint as amended be and the same 
is hereby finally dismissed, and that defendant have judg¬ 
ment for costs. 

DANIEL W. O’DONOGHUE 
Justice . 

• *•••***•• 

II. 

EXCERPTS FROM TESTIMONY. 

Deposition of Peter V. Cloke. 

12 Peter V. Cloke, of lawful age, called as a witness 
on behalf of the plaintiff, being duly sworn by Albert Ger¬ 
ber, Notary Public, testified as follws: 

Direct Examination 

By Mr. Jameson: 

Q. 1. Mr. Cloke, will you state your full name and resi¬ 
dence for the reporter, please? A. Peter V. Cloke. 59 
Pleasant Avenue, Montclair, New Jersey. 
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Q. 2. You have appeared here under subpoena served by 
the United States District Court for the Southern District 
of New York? A. I have. 

Q. 3. What is your age ? A. Thirty-five. 

Q. 4. What is your occupation? A. Employee of The 
Guardian Life Insurance Company of America. 

Q. 5. What are your duties as such employee? A. De¬ 
partment head of the mortgage department. 

Q. 6. Were you occupying such position in 1939? A. I 
was. 

Q. 7. You have since occupied the same position? A. I 
have. 

Q. 8. Do you know Mr. Pouncey? A. I do. 

Q. 8a. What is your relationship to Mr.— Who is 

13 Mr. Pouncey? A. Mr. Pouncey is assistant manager 
of the mortgage department of The Guardian Life 

Insurance Company of America. 

Q. 9. Will you give me his initials? A. B. B. Pouncey. 

Q. 10. In connection with your employment, what is your 
relationship with Mr. Pouncey? A. I am assistant to Mr. 
Pouncey in the handling of the mortgage business of the 
mortgage department. 

*#*••#••** 

Q. 11. Do you know Messrs. J. Duncan Holmes and G. B. 
Lloyd, the plaintiffs in this case? A. I do. 

Q. 12. Do you know Mr. Frederick W. Berens, the presi¬ 
dent of Frederick W. Berens, Inc., the defendant in this 
case? A. I do. 

Q. 13. Mr. Cloke, will you tell us to the best of your recol¬ 
lection when you first met Messrs. J. Duncan Holmes and 
G. B. Lloyd? A. (Paper examined.) I don’t know the ex¬ 
act date, but it was sometime prior to June of 1939. 

14 Q. 14. Would you say it was a week prior or a 
month prior, or can you fix that in your mind? A. 

It was at least a month prior. 

Q. 15. Sometime, then, in May, perhaps? A. Perhaps in 
May. 
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Q. 16. Where did von meet them? A. Mr. Lloyd came 
into this office and introduced himself. I had never met 
him before. 

Q. 17. And as to Mr. Hohnes? A. Mr. Holmes came in 
sometime later with Mr. Lloyd. Mr. Lloyd introduced me 
to Mr. Holmes. 

Q. 18. And this was sometime prior to June, 1939? A. 
That is right. 

Q. 19. 1939? A. That is right. 

Q. 20. Did you have conversations with Mr. Holmes and 
Mr. Lloyd, or cither of them, on these visits? A. I did. 

Q. 21. Can you tell me the nature of the conversations: 
what the purpose of their visit was? A. Mr. Holmes and 
Mr. Lloyd stated that they wanted to obtain F. H. A. mort¬ 
gage loans in Washington particularly, to sell such loans to 
the Guardian Life, from some representative that they had 
in Washington. 

15 Q. 22. Did they state that they had a representa¬ 
tive or intended to get representatives? A. They 

stated that they had contacts with several companies in 
Washington who had loans available for sale. 

Q. 23. Will you tell us what you stated to be the attitude 
of the mortgage department with reference to the purchase 
of such loans? A. I told Mr. Holmes and Mr. Lloyd that 
at that particular time our mortgage department was inter¬ 
ested in the purchasing of loans, F. H. A. insured, in Wash¬ 
ington, and that we would be glad to consider any such 
loans that they might submit to us. 

Q. 24. Will you tell us, according to your best recollec¬ 
tion, whether or not they subsequently arranged an ap¬ 
pointment for Mr. Frederick W. Berens with you? A. 
They did arrange such an appointment. 

Q. 25. Can you tell us when that was ? A. That appoint¬ 
ment was arranged for June 29,1939. 

Q. 26. Do you recall how they arranged it with you? 
Were you to see Mr. Berens? A. As I recollect it, they 
telephoned me that Mr. Berens would be in on June 

16 29. And he came in alone. 



Q. 27. And that is 1939? A. 1939. 

Q. 28. And you saw him on that date? A. I did. 

Q. 29. Will you tell us the conversation, according to 
your best recollection, between yourself and Mr. Berens, 
on that date? 

Mr. Lesh: May it be noted that the witness is refreshing 
his recollection from the file; and I have no objection to his 
doing so ? 

Mr. Jameson: I thank counsel for the suggestion. 

A. On that date Mr. Berens came in with an oral request 
that he be appointed mortgage loan correspondent of the 
company to submit F. H. A. loans to the company for pur¬ 
chase. In our discussion of the matter he submitted orally 
a list of the companies with whom he had done business in r 
the past. We discussed the servicing of such loans, the 
setup of his office, and the volume of loans that could be 
obtained, the interest rate, the term of the loans, and the 
percentage of the loans available at that time in the Wash¬ 
ington territory. Mr. Berens was then asked to submit his 
application in writing for furhter consideration. 

Q. 30. Did he say that he came in in response to an 
17 appointment made by Messrs. Holmes and Lloyd? 

A. He did. 

Q. 31. Do you recall what he said he desired? To sell 
F. H. A. and conventional mortgages to The Guardian Life 
Insurance Company? A. I do recall that the whole discus¬ 
sion was only concerning F. H. A. mortgages. 

Q. 32. Is that all you recall of the conversation ? A. No. 

I recall more of it than that: because, as we went on in the 
discussion of the process of purchasing F. II. A. mortgages, 
he did at that time ask whether we would advance funds 
prior to the date when the buildings were completed, and 
we told him vre would not. 

Q. 33. Did you thereafter receive an application from 
Frederick W. Berens, Inc. to be appointed a loan corre¬ 
spondent? A. I received a letter from Mr. Berens on July 
6, which would take the form of such an application. 
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19 Q. 36. Did you have any further interviews with 
Mr. Berens after that letter was received? A. No, 

sir. 

Q. 37. Prior to this interview that you had with Mr. 
Berens, had you ever met him before? A. No, sir. 

Q. 3S. And that interview was here in New York? A. 
Yes, sir. 

Q. 39. In your office? A. Yes, sir. 

20 Q. 40. On the date you testified to? A. Yes, sir. 
Q. 41. According to your best information and be¬ 
lief, had The Guardian Life Insurance Company of Amer¬ 
ica had any business relationships with Frederick W. 
Berens or Frederick W. Berens, Inc.? A. Not to my 
knowledge. 

Q. 42. So far as you know this company, through its offi¬ 
cers and employees, had no former contact with Frederick 
W. Berens? A. Not as far as the mortgage department is 
concerned. 

Q. 43. You can only speak for the mortgage department? 
A. Yes, sir. 

• ****##••• 

Cross Examination 

/ 

By Mr. Lesh: 

XQ. 44. Mr. Cloke, before the time Mr. Lloyd came in to 
see you, had you had prior relations with Mr. Lloyd or Mr. 
Holmes? A. No, sir. 

XQ. 45. Was Mr. Lloyd a stranger to you when he came 
in? A. He was. 

21 XQ. 46. And Mr. Holmes, a stranger before Mr. 
Lloyd brought him? A. He was. 

XQ. 47. I think you said Mr. Lloyd introduced himself. 
Do you recall: did he introduce himself in any capacity or 
merely by name? Did he say what he was; what his occu¬ 
pation or relationships with anyone else were? A. No, he 
did not. He merely said that he had contacts with certain 
firms in Washington for the sale of F. H. A. loans, and 
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wanted to know if he could arrange with The Guardian Life 
Insurance Company of America the purchase of such 
loans through one of these contacts. 

##•**#*••• 

22 X-Q. 53. By reason of your business you were at 
that time quite familiar with that type of mortgage 

or loan, were you not? A. Yes, sir. 

X-Q. 54. Were you familiar with the rate of interest that 
was obtaining on that type of loan? A. I was. 

X-Q. 55. And with the other incidents, such as additional 
service charges, or incidental charges that might be made 
to a borrower in connection with such a loan? A. I was. 

X-Q. 56. What was the rate of interest then available? 
A. 5 per cent, per annum. 

X-Q. 57. Perhaps I had better shift now to your conver¬ 
sation with Mr. Berens, when he came in: though you might 
answer as to both conversations if you can with ac- 

23 curacy, and by “both conversations’’ I mean the con¬ 
versations with Lloyd and Holmes as well as the con¬ 
versation with Berens. Was there any discussion as to 
the terms upon which such mortgages were to be sold? A. 
There was. 

X-Q. 58. To your company? A. Yes, sir. 

Mr. Jameson: Now may I interpolate? I know that you 
want it to be clear. We have conversations here of two dif¬ 
ferent interviews, Mr. Lesh. 

X-Q. 59. In Messrs. Holmes and Lloyd’s talks with you 
prior to Mr. Berens coming in, do you recall any discussion 
of the terms of the proposed sale of mortgages to your 
company? A. No, we did not discuss that, because they 
were not offering any specific loans to us at that time. 

X-Q. 60. When Mr. Behrens came in, was there any such 
discusion? A. There was. 

X-Q. 61. What terms were discussed? A. Mr. Berens 
suggested that the terms of the loans to be submitted to us 
would be at 5 per cent interest, less % of 1 per cent servic¬ 
ing fee, so that the loans would net this company 4*4 
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24 per cent; the loans to run for a term of twenty to 
twenty-five years, and to be in amounts of 80 to 90 

per cent of the F.H.A. appraised valuation of the proper¬ 
ties. He also went on to state that in large-scale housing 
loans the net interest rate would be 4 per cent, and the cost 
of the loan or the premium for the loan ^4 of 1 per cent. 
In the case of the residential loans, first mentioned, the 
5 per cent loans, the premium was to be 2 per cent. 

X-Q. 62. That is, your company would buy them at 102; 
is that correct? A. Mr. Berens was suggesting these terms 
and premiums. 

X-Q. 63. This interview was in June of 1939? If I cor¬ 
rectly remember the letter confirming the interview, it was 
July 6, 1939. Do you recall an event that occurred soon 
thereafter with reference to Federal Housing Administra¬ 
tion offerings? A. I know that the first week of August, 
1939 the interest rate on F.H.A. loans was reduced from 
5 per cent to 4 l /o per cent per annum. 

X-Q. 64. Did that affect your interest in that type of 
loan. A. It affected my company’s interest in them. 

X-Q. 65. Of course I am using “interest” in the 

25 other sense. 

• ••#•#*••* 

X-Q. 66. What was the effect upon your company’s atti- 
ture towards such loans? A. My company concluded im¬ 
mediately that they would withdraw from the making of 
F.H.A. loans in any new territories because of the reduc¬ 
tion of the interest rate. 

X-Q. 67. Did Mr. Holmes or Mr. Lloyd attempt to argue 
you out of that position or communicate with you about it? 

Mr. Jameson: I object to that question, because it con¬ 
flicts with the witness’s testimony that they never dis¬ 
cussed terms. 

Mr. Lesh: At the first interview. I don’t know but that 
they did come back later and discuss things with him: I, 
frankly, do not know. 
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Mr. Jameson: The witness has already testified 

26 that they did not. You could find out if they had 
another conversation. 

Mr. Lesh: I might put it this way: 

X-Q. 68. Were there any further conversations than 
those you have related, with Messrs. Holmes or Lloyd. A. 
There were not, because I left on vacation about the first 
of August, just prior to this drop in the interest rate. 

X-Q. 69. You returned from your vacation about when? 
A. About two weeks later. 

X-Q. 70. From then, about two weeks later, until Decem¬ 
ber of 1940, is it not a fact that your company manifested 
no interest in that type of loan ? A. That is correct. 

X-Q. 71. You coupled the fact of no further conversation 
with Messrs. Holmes or Lloyd with your vacation, in your 
answer. A. Yes. 

X-Q. 72. After you got back from your vacation did you 
hear anything further from Messrs. Holmes or Lloyd? A. 
Yes, I did. They called me on the telephone a number of 
times after that and at several times since, right up to 
within the last six months. 

27 X-Q. 73. To what end? A. What? 

X-Q. 74. To what end, within the last six months? A. 
Within the last six months they came in and asked if we 
had ever appointed Frederick W. Berens, Inc. as a corre¬ 
spondent of the company; and they asked how much in 
volume of loans we had closed with them. 

X-Q. 75. After the first introduction which you have tes¬ 
tified to was there anything further from Messrs. Holmes 
and Lloyd in an attempt to persuade you to appoint Mr. 
Berens? A. There were numerous telephone conversations 
from each of them. 

X-Q. 76. When would you date them? A. All prior to 
my discussion with Mr. Berens on June 29, 1939. 

X-Q. 77. Subsequent to your conversation with— If they 
were all prior, I suppose that answers my question. There 
were no such conversations subsequent to your interview 
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with Mr. Berens, then? A. I cannot answer that accu¬ 
rately, because they may have called me on the telephone 
between June 29, and the end of July, when I went on my 
vacation. They called me so many times that I don’t recall 
whether they stopped calling on that date, or whether they 
didn’t. 

28 X-Q. 78. I may sem to you to be over-persistent to 
get it exactly. A. That is all right. 

X-Q. 79. From the time that you vrent on your vacation, 
about August of 1939, was there after that any calling of 
you by those gentlemen in an effort to persuade you to 
appoint Mr. Berens? A. May I refresh my memory? 

X-Q. 80. Yes, indeed. A. I have no record of any such 
telephone calls or discussions with Messrs. Holmes and 
Lloyd; but I cannot truthfully say that they did not call 
me at some time during that period. 

X-Q. 81. At least, there w r as no incident that impressed 
itself enough on you to remember it today? A. That is 
true. 

X-Q. 82. Is it not a fact, sir, that from on or about Au¬ 
gust of 1939 to December of 1940 the entire project of 
F.H.A. loans in the vicinity of Washington was dropped, 
so far as your company is concerned? And could you tes¬ 
tify to this: that if, during that interval, Messrs. Holmes 
or Lloyd called you, the normal thing for you to have done 
would have been to tell them so? Am I right about that? 
A. You are right. 

29 X-Q. 83. On or about December, 1940, there was a 
change of attitude on the part of your company, was 

there not? A. There was. 

X-Q. 84. Due to what development? A. The company de¬ 
cided at that time that it would again consider F.H.A. mort¬ 
gage loans even though the interest rate was now at 4^ 
per cent instead of 5 per cent. 

X-Q. 85. What if any change in the general interest rate 
had there been throughout the country which would lead 
to such a decision? A. The general interest rates by that 
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date had stabilized at about 4 1 /* per cent for residential 
loans. 

X-Q. 86. So that 4% per cent from the F.H.A. was no 
longer out of line; is that correct? A. That is true. 

• ••••#••#• 

30 Re-direct Examination. 

By Mr. Jameson: 

• ***•#*•*• 

31 Re-D. Q. 89. Can you tell us when, if you did tell 
them, you first advised either Messrs. Lloyd or 

Holmes that you had made any purchases from the Fred¬ 
erick W. Berens corporation? A. On November 7, 1941, 
Messrs. Lloyd and Holmes—that is not correct. The mem¬ 
orandum I am referring to is dated November 7. On No¬ 
vember 6, 1941, Messrs. Lloyd and Holmes came into the 
office and asked for Mr. McDowell, Mr. Pouncey, or myself. 
I saw the two gentlemen. They advised me that they under¬ 
stood that Frederick W. Berens, Inc. is mortgage loan cor¬ 
respondent for the company. They stated that they had 
entered into a contract with Mr. Berens at the time the com¬ 
pany was first considering loans in Washington, on which 
a percentage arrangement was worked out to pay them a 
fee for each loan closed. They also stated that they had 
not collected under their contract, and they might take some 
action against Mr. Berens. I advised them that we had no 
knowledge or information of such contract, but that Mr. 
Berens had been appointed our correspondent. 

Re-D. Q. 90. Did you tell them that you had made pur¬ 
chases from the Berens Company? A. I did. 

32 Re-D. Q. 81. As a result of that appointment? A. 
I did. I told them that we had made loans through 

Frederick W. Berens, Inc. but I didn’t feel at liberty to 
divulge the amount of those loans. 

Mr. Lesh: Unless the witness is going to take some note 
in his answer of the last five words or so of your question, 
I think that probably it ought to go out; and I will so move; 
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the last five words being “As a result of that appoint¬ 
ment? ” 

Mr. Jameson: I intended to strike those out myself. I 
mean “After that appointment, did you make some pur¬ 
chases?” That is the point of my question. 

Mr. Lesh: Oh, you mean the appointment of him as loan 
agent? 

Mr. Jameson: Yes, sir. 

Mr. Lesh: I misunderstood. 

Mr. Jameson: I am glad the record makes that straight; 
because I am just as anxious for it to be straight as counsel 
for the defendant. 

Re-D. Q. 82. I believe you have answered, Mr. Cloke, 
that you told them at this November 6,1941 talk or confer¬ 
ence that Frederick W. Berens, Inc. had been appointed a 
loan agent? A. That is right. 

33 Re-D. Q. 83. Or, “correspondent” is the technical 
word. 

And, furthermore, that you had purchased mortgages 
from Frederick W. Berens, Inc. since the corporation’s ap¬ 
pointment as loan agent: that is correct, is it not? A. That 
is correct. 

Re-D. Q. 84. But you did not tell them the amount? A. 
That is correct. 

• ••*•#•••• 

Re-D. Q 86. So far as you know, any information which 
you gave them, and I thought I had so stated, November 6, 
1941 was the first information given by you to either of 
these gentlemen that any mortgages had been purchased 
from Frederick W. Berens, Inc.? A. That is cor- 

34 rect. 

• ••«••#•#• 

Deposition of Burlye B. Pouncey 

35 Burlye B. Pouncey, of lawful age, called as a wit¬ 
ness on behalf of the plaintiff, being duly sworn by 

Albert Gerber, Notary Public, testified as follows: 
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Direct Examination. 

By Mr. Jameson: 

Q. 1. Please state your name, age, and residence, Mr. 
Pouncey. A. B. V. Pouncey. 1 Glenwood Koad, Tenafly, 
New Jersey. Age, forty. 

Q. 2. Mr. Pouncey, you have appeared here under sub¬ 
poena served by the United States District Court for the 
Southern District of New York? A. I have. 

Q. 3. What is your occupation? A. Assistant manager, 
the mortgage department, The Guardian Life Insurance 
Company of America. 

Q. 4. Mr. Pouncey, you have heard the testimony of your 
colleague in connection with the interview of Mr. Berens, of 
the Frederick W. Berens corporation, and also that a letter 
dated July 6,1939, was written by the Frederick W. Berens 
corporation to The Guardian Life Insurance Company? A. 
Yes. 

Q. 5. Will you please tell us whether you are familiar 
with the contents of that letter ? A. I am. 

36 Q. 6. That letter would come to your attention as 
assistant manager of the mortgage department, I be¬ 
lieve? A. It would. 

Q. 7. Will you tell us whether or not, after that letter had 
been brought to your attention you had any conversations 
with Mr. Frederick W. Berens? A. I did not, until late in 
1940, when we opened the active consideration of the ap¬ 
pointment of a mortgage loan correspondent in Washing¬ 
ton. 

Q. 8. You never had any telephone conversations as to 
the status of this letter of July 6, 1939, as to whether he 
would be appointed a loan correspondent, prior to that? I 
am talking about conversations with Mr. Berens. A. I 
misunderstood your original question, as to the possibility 
of telephone conversations. 

Q. 9. I thought you did. A. I had one telephone conver¬ 
sation witli Mr. Borono, nvliicli -was on August 1, 19S9. 
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Q. 10. "VVhat do you recall of that conversation? A. Mr. 
Berens ’phoned; said that he had been discussing this ar¬ 
rangement with Mr. Cloke, understood he was out of town, 
but that consideration was being given to him as mortgage 
loan correspondent and he wanted to know if we planned 
to send anyone to his office for further discussion. I 

37 told him that after the F.H.A. had changed its mort¬ 
gage terms our company had withdrawn from the 

F.H.A. field in new territories. 

Q. 11. Do you recall telling him anything about his letter 
respecting consideration, or would receive consideration, in 
connection with his appointment as a loan correspondent? 
A. I don’t recall that specifically. I may have confirmed 
what Mr. Cloke had told him: that the file was complete as 
to his qualifications and that he had been considered ac¬ 
ceptable as one candidate for the appointment. 

Q. 12. Can you clarify that for me, as to the time when 
you told Mr. Berens—or, as you say, you had confirmed 
what Mr. Cloke told him: that his application was in proper 
form and to be conisdered as a possible appointee or pos¬ 
sible loan correspondent? A. There was no discussion as 
to the form of an application, because that is of no im¬ 
portance to us. We merely require, before we can consider 
the appointment of a correspondent, that we have a com¬ 
plete file, including a written resume from the subject being 
considered, as to his qualifications. 

Q. 13. Tell me, what is your procedure before ap- 

38 pointing a loan correspondent? A. Our procedure is, 
in a territory which we are considering, to accumu¬ 
late the names and references of all of the people who 
might qualify as a correspondent of ours, to develop as 
full favorable and unfavorable information on each as we 
can, and, from that point on it is up to our finance com¬ 
mittee to make a selection. 

Q. 14. How do you ascertain whether or not a particu¬ 
lar party desires to become a correspondent, under such 
a procedure as that? A. You mean how do we know that 
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lie wants to become a correspondent? It may be by con¬ 
versation, or it may be by correspondence. 

Q. 15. Do you mean for me to understand that you go out 
and investigate loan correspondents who bad made no ap¬ 
proach whatever to the company, and that you initiate the 
approach? A. We do— or, rather, I should say, we do it 
both ways. 

• ••••••••• 

39 Q. 17. Will you tell me whether you did give con¬ 
sideration to the appointment of the Frederick W. 

40 Berens corporation after the receipt of this letter of 
July 6, 1939? A. We gave it consideration to the 

extent of deciding that he was a qualified candidate for the 
appointment should we conclude one in Washington. 

Q. 18. That decision was based upon the letter and in¬ 
formation you had received from Mr. Cloke? A. That is 
correct; and upon the basis of letters of recommendation 
which we had received from several references given by 
Mr. Berens in a previous conversation with Mr. Cloke. 

Q. 19. Thereafter was there a conversation with Mr. 
Berens in which you advised him about these changes in 
interest rate and terms of F.H.A. mortgages? A. That was 
in the only conversation I had with him: the telephone con¬ 
versation of August 1, 1939. 

Q. 20. Both of these statements to which you refer oc¬ 
curred in that same conversation of August 1, 1939? A. 
That is correct. 

Q. 21. Did there come a time when your finance depart¬ 
ment decided that they might change their decision with 
reference to the purchase of F.H.A. loans? A. There did: 
in the late fall of 1940. 

Q. 22. What if any instructions or directions did you 
receive in connection with that decision? A. We were in¬ 
structed to pave the way for investments in F.H.A. 

41 loans on the current market terms, and to consider 
again opening up any new territories in order to 

expand our volume of investments. 
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Q. 23. Did the action of the finance committee and your 
directions thereunder contemplate Washington, D. C. and 
its vicinity as a ‘‘new territory” that you might want to 
go into? A. It was not specifically mentioned. We were 
merely given the right to recommend to the finance com¬ 
mittee data to support a recommendation that we open in 
Washington, as well as other territories. 

Q. 24. On or about the period in May, June and July of 
1939, prior to the time this interest and term change was 
made by the F.H.A., had your finance committee discussed 
the possibilities of opening any new territory such as Wash¬ 
ington and vicinity? A. It had, without any specific men¬ 
tion of Washington. 

Q. 25. Had you prior to that time made any purchases 
of mortgages in that area? A. Not within my time. 

Q. 26. So that at least that comes within the category of 
“new territory” in the mortgage department? A. Yes, it 
does. 

*•*#*#**#• 

42 Q. 28. After your company in its fall of 1940 ac¬ 
tion decided to purchase F.H.A. mortgages, or to 

consider the purchase of F.H.A. mortgages, was anything 
done by the company to further investigate the mar- 

43 ket in F.H.A. mortgages? A. Yes. The president of 
the company, who at that time was about to make an 

extended trip through a territory including Washington, on 
other business, decided that he would make the preliminary 
investigation. He asked us for any files we had on pros¬ 
pective candidates in several cities, including Washington, 
and a list and the names of the principals, if we knew who 
of the people whose names appeared in our files. That was 
given to him in the latter part of November, 1940. 

Q. 29. Who prepared that list? A. I prepared the list. 

Q. 30. Do you have a copy of it now? A. No. It was just 
an accumulation of letters from various people who had at 
any time discussed such a situation with us, and the sum- 
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mary was a quick pencil list that I made segregating those 
of each city. 

Q. 31. To the best of your recollection, the Frederick W. 
Berens corporation’s name is on that list? A. It distinctly 
was. 

Q. 32. Where did you get that from? A. From the file on 
Frederick W. Berens, Inc., which had been built up in June, 
July, and August, 1939. 

Q. 33. That list, of course, contained the letter of 

44 July 6,1939? A. It did. 

Q. 34. According to your recollection, you made 
that list in the latter part of November, 1940; is that cor¬ 
rect? A. That is correct. 

Q. 35. You gave that list to whom? A. James A. Mc¬ 
Lain, president of The Guardian Life Insurance Company 
of America* 

Q. 36. And do you know whether or not Mr. McLain went 
to Washington with that list? A. He did. 

Q. 37. Do you know whether or not he called upon Fred¬ 
erick W. Berens? A. He did. 

• ****#••#• 

45 Q. 38. Will you look into your file, please, and as¬ 
certain whether or not there is a memorandum there 

•with reference to this trip by Mr. McLain, the president of 
the company? A. (Papers examined.) There is such a 
memorandum. 

Q. 39. What is the date of that memorandum? A. De¬ 
cember 3,1940. 

Q. 40. And that is a part of your regular files in con¬ 
nection with the mortgage department’s work? A. It is. 

Q. 41. Those files are under your jurisdiction? A. They 
are. 

46 I should like to ask at this time whose memoran¬ 
dum that is. 

The Witness: That is Mr. McLain’s memorandum. 
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48 Q. 46. When Mr. McLain returned from this visit, 
will you tell us whether or not you had a conference 

with him? A. I did. 

Q. 47. Can you tell us the nature of that confer- 

49 ence with reference to the policy of the company to 
purchase F.H.A. loans in Washington and vicinity? 

A. Mr. McLain gave me a copy of his memorandum of De¬ 
cember 3, 1940, to which we have made reference before. 

Q. 48. Paranthetically, that is the memorandum parts of 
which have been introduced in evidence and known as Ex¬ 
hibit D-2? A. That is correct. And he told me that he was 
sufficiently satisfied with the Washington district, his con¬ 
versations with officials of the F.H.A. and others to whom 
he talked, and had arranged for me to go down and make 
the usual detailed investigation and report back. 

Q. 49. Did he tell you that he discussed terms with Mr. 
Berens? A. In his memorandum, Exhibit D-2, he sum¬ 
marized the conversation with Mr. Berens as to terms. 

• • • # • * * • # • 

51 Q. 50. I will ask the question again: whether or 
not Mr. McLain told you that he had discussed the 
terms, during this visit in Washington, with Mr. Berens? 
A. He made that statement in this way to the group of offi¬ 
cers handling mortgages: he reported the substance of his 
trip, and during most of the time read to us from his mem¬ 
orandum of December 3,1940; and at the conclusion of that 
meeting gave me the copy of the memorandum as a re¬ 
minder of points he had discussed in Washington, includ¬ 
ing a very brief resume of the terms. 

• ••#•*•••• 

Q. 51. Did he tell you that he would favor purchasing 
mortgages from Frederick W. Berens, Inc., after this visit? 
A. He told me that if my end of the investigation was favor¬ 
able toward Mr. Berens, as his preliminary one had been, 
that he was in favor of that appointment. 

• **•••*•** 
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52 Q. 53. Will you tell us what happened, after the 
return of Mr. McLain? What, if anything, to make it 

concrete, did you do in connection with making any further 
inquiry about the Berens corporation? A. I went down to 
Washington during the week of December—blank, for the 
moment—1940. 

*#•••*#•*•■ 

Q. 55. And that letter is dated what? A. This letter is 
dated December 12; and I know it was sometime during the 
week of December 18, 1040. 

53 (Q. 53, et seq., and the answers thereto, repeated 
by the reporter.) A. I spent a day with Mr. Berens, 

a part of the time in his office, reviewing the setup and 
personnel of his office, his procedure in originating and sub¬ 
mitting mortgages for sale; and during the balance of the 
day drove with him through the residential areas of Greater 
Washington in order to point out to him specifically 

54 the types of properties which we would favorably 
consider for loans and the types that we w’ould not 

favorably consider. 

Q. 58. When did you return to your home office, The 
Guardian Life Insurance Company of America, here in New 
York? A. I returned within a day or two after seeing Mr. 
Berens. 

Q. 59. Did you make a written or verbal report to any¬ 
one in connection with your visit? A. I made a verbal re¬ 
port. 

Q. 60. To whom ? A. To the officers handling mortgages: 
the chairman of the board, the president, and the manager 
of the mortgage department: all for discussion preparatory’ 
to a recommendation to be made by that group to the 
finance committee at a later meeting. 

Q. 61. Did you advise Mr. Berens of Frederick W. 
Berens, Inc., of whether or not he would be recommended 
for appointment as a mortgage loan correspondent? A. I 
did: by letter dated January 2, 1941. 
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Mr. Jameson: Without any further preliminaries, may 
I introduce that in evidence as a true copy of that let¬ 
ter? 

55 Mr. Lesh: There will be no objection to the use 
of a copy. 

Mr. Jameson: D-5. 

The paper was marked Exhibit D-5, January 29, 1943. 

Q. 62. You testified you did recommend Frederick W. 
Berens, Inc. A. I did. 

Q. 63. Your letter notifies him in writing that you would 
recommend him; is that correct? A. That is correct. 

Q. 64. Can you tell me when, if it is so, your recom¬ 
mendation was approved by your board—what is the cor¬ 
rect title of that board? A. The finance committee. 

Q. 65. —by the finance committee? A. The recommenda¬ 
tion was made to the finance committee at its meeting on 
January 8, 1941, and the committee acted favorably upon 
the recommendation by approving the appointment of 
Frederick W. Berens, Inc. as mortgage loan correspondent 
for Washington, D. C. and its residential suburbs. 

Mr. Lesh: The same day? 

The Witness: The same day. 

Mr. Lesh: Would'you mind repeating that date? 

56 The Witness: January 8, 1941. 

Q. 66. On January 17 I believe you sent Frederick 
W. Berens, Inc. a telegraphic notice? A. That is correct. 

Q. 67. With reference to this action? A. Yes. 

Mr. Jameson: I will offer it in evidence as D-6. 

58 Q. 68. As assistant manager of the mortgage loan 
department you are familiar with the procedure and 
factors which the finance committee considers,—I should- 
say requires and considers in appointment a mortgage loan 
correspondent? A. I am. 

Q. 69. Can you tell me whether or not the conferences 
with Mr. Cloke and the letter of July 6, 1939 would be fac¬ 
tors in connection with the consideration of the Frederick 
W. Berens corporation as a mortgage loan correspondent? 
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A. Definitely those notes and that letter are contributory 
toward it, and a part of the entire file giving the Berens 
background and qualifications. 

Mr. Lesh: May I, because I did not hear, inquire what 
other document than the letter of July 6, was referred to in 
that question? 

(Q. 69, and the answer thereto, repeated by the reporter.) 

Mr. Lesh: May I inquire of counsel where he says 

59 “conferences ’ 1 he means Mr. Berens conferences 
with Mr. Cloke? 

Mr. Jameson: Exactly, yes. 

Mr. Lesh: O.K. 

Q. 70. In answer to my question as to the conferences, 
you stated that “those notes, as well as the letter”: you 
refer to the notes which Mr. Cloke preserved as to his con¬ 
ferences? A. I do. 

Q. 71. And from which he testified here today. A. That 
is correct. 

Q. 72. It being a practice for him to make notes of con¬ 
ferences with parties who interview him with reference to 
mortgage matters? A. As to pertinent points, yes. 

Q. 73. For his own record? A. For his own recollection, 
and being able to report fully to the officers of the com¬ 
pany. 

Q. 74. And of course those notes are available to the 
officers of the company when they want them? A. They 
are. 

Q. 75. Will you state the date you entered into contracts • 
with Frederick W. Berens corporation to purchase mort¬ 
gages from them as a loan correspodnent? A. Feb- 

60 ruary 1, 1941. 

Q. 76. You did enter into two contracts as of that 
date? A. Yes: one an agreement covering uninsured loans, 
and one covering loans insured by the F.H.A. 

• ••••••••• 

Q. 77. According to your best knowledge and informa¬ 
tion, prior to the conferences Mr. Berens had with Mr. 
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Cloke, had The Guardian Life Insurance Company of Amer¬ 
ica had any contact with Mr. Frederick W. Berens, or the 
Frederick W. Berens corporation? A. Not to my knowl¬ 
edge. 

Q. 78. You are as assistant manager of this division 
quite familiar with the people with whom you have been 
doing business, are you not? A. I am. 

Q. 79. If there had been any inquiry or application from 
Mr. Frederick W. Berens, or the Frederick W. Berens cor¬ 
poration, looking to becoming a mortgage loan corre¬ 
spondent, you would know about it, would you not? 

61 A. I would. 

My answer was qualified because our life insurance 
manager in Washington I believe knew of Mr. Berens prior 
to our contacts with him. 

Q. 80. That is your Washington manager? A. Yes. 

Mr. Lesh: His name is what? 

The Witness: Griswold. 

Mr. Lesh: Is he the Mr. Griswold who is referred to in 
Mr. McLain’s memorandum? 

The Witness: That is right. 

Mr. Lesh: I said Mr. McLain’s memorandum. It may 
have been Mr. McLain’s letter. 

The Witness: It was a letter. 

Q. 81. (Handing paper.) Now I hand you what has been 
stipulated by my brother for the defendant—which I will 
ask the reporter to mark just for identification as Ex¬ 
hibit 1— 

Mr. Lesh: Will you give the date? 

Mr. Jameson: Stipulation dated the 27th day of Novem¬ 
ber 1942. 

Q. 81. (Continued:) I will ask you to look at the list of 
mortgagors, dates of purchase, and amounts, attached to 
said stipulation and part thereof. From that I have taken 
off fifteen mortgages of certain individuals, totaling 

62 $80,196.35, which are shown as having been pur¬ 
chased on January 27, 1941. 
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Mr. Jameson: Put this on, or off: Mr. Pouncey had not 
examined or compared this; and I am simply trying to 
find out when the application for the purchase, of these 
mortgages -was filed; this being the first group, January 27. 
You will note the date of purchase is shown as prior to the 
date of your contract. 

Mr. Lesh: I will accept it without proof: that you faith¬ 
fully got those names and amounts off of this list. 

Mr. Jameson: I am not even going to introduce it. 

Mr. Lesh: All right. 

Mr. Jameson: I will state for the reoord that the state¬ 
ment of the number of mortgages, namely 15, and the 
amount, $80,196.35, was computed by counsel for the plain¬ 
tiff from this stipulation known as Exhibit 1 for Identifica¬ 
tion, dated the 27th day of November, 1942; and, as to 
addition and other mathematical equasions, may be sub¬ 
ject to correction. In other words, if it is 16 shown pur¬ 
chased January 27, we will add it: if there were only 

63 14, or if I have made a mistake in addition, we will 
alter it to the facts. 

Stipulation dated November 27, 1942, marked Exhibit 1 
for Identification, January 29, 1943. 

Mr. Lesh: May I be refreshed as to w’hat your ques¬ 
tion is, sir? 

Mr. Jameson:' My question is: 

Q. 81. (Continued:) When did the Frederick W. Berens 
corporation submit these loans to the Guardian Life Insur¬ 
ance Company for sale? 

• *•••••••• 

64 Mr. Lesh: I will state to the counsel that I wdll 
stipulate to him that some of them were applied for 

in this preliminary way as early as December 30, 1940. 

• ••••••••• 

65 Mr. Jameson: Would you offer that letter in evi¬ 
dence? 

• • • • • • • • 
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Mr. Jameson: —of December 30, 1940. 

Mr. Lesh: From F. W. Berens, to Mr. Burlye B. 
Pouncey; with a one-page list attached of loans entitled, 
“F.H.A. Loans to be submitted,” totaling $220,300. 

68 Mr. Lesh: Then you find the date of your finance 
committee approval to correspond with the column 

we have in our stipulation indicated as the date purchased, 
that is, January 27, in the cases that you .have read? 

The Witness: No. Our minutes show approval on Jan¬ 
uary 22, 1941, and the date on your stipulation is the date 
of our commitment letter, January 27, 1941, which also fol¬ 
lows the finance committee approval. 

• «••*••••• 

Mr. Jameson: We will agree, then, Mr. Lesh, that in 
this list attached to the stipulation, known as Exhibit 1, 
dated the 27th day of November, 1942, that the col- 

69 umn headed “Date purchased,” is in fact the date 
that a commitment letter was sent to the seller, 

namely, the Frederick W. Berens company? 

Mr. Lesh: The witness would not know that unless he 
had verified every one of them. But I will agree to that, 
subject to verification, because my client should have the 
dates of the commitment letters. 

Mr. Jameson: That is right. 

• ••******• 

71 Cross-Examination. 

By Mr. Lesh: 

X-Q. 90. Mr. Pouncey, Mr. Jameson took you back in one 
of his earlier questions to a date earlier than the date of 
the interviews testified to by Mr. Cloke. He referred to 
May, June, and July, of 1939. I direct your attention to 
that period or a period shortly theretofore. I ask you 
whether you were familiar at that time with the terms upon 
which F.H.A. loans were being offered. A. I was. 
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X-Q. 91. Was there any element of desirability in F.H.A. 
loans in that earlier period, in addition to the higher rate 
of interest: the 5 per cent rate of interest? A. There 
72 were a number. One was that loans at that time and 
before that time were based upon a lower construc¬ 
tion cost of the buildings, therefore a lower appraisal on 
which the loans were made. From our point of view they 
were considered sounder loans than those subsequently 
made, when the construction costs began to rise very rap¬ 
idly. 

X-Q. 92. And, therefore, loans that you could purchase, 
properly paying a larger commission to a procuring agent, 
because more desirable loans? A. Provided they were 
F.H.A. loans, the answer is Yes. 

*#•*#*#••• 

74 X-Q. 99. What was the proposal as to percentage 
which was brought to you in the negotiations that 

originated with Mr. Holmes and Mr. Lloyd and as were 
carried forward with Mr. Berens? A. As to servicing fee, 
you mean? 

X-Q. 100. Yes. A. We were to pay— 

Mr. Jameson: May I object to this, as not cross-exami¬ 
nation: because, in the first place, there has been no testi¬ 
mony here that this witness ever conducted any negotia¬ 
tions with Holmes and Lloyd, that I know of. 

Mr. Lesh: I thought your entire proposition was that 
this file was- 

Mr. Jameson: That file— as shown by the records? 

Mr. Lesh: Yes, as shown by the records. 

Mr. Jameson: Very well. I will withdraw the objec¬ 
tion. 

75 The Witness: Would you mind repeating the 
question? 

(X-Q. 99, the answer thereto, and X-Q. 100, repeated by 
the reporter.) 

Mr. Lesh: I will say if you prefer to get that directly 
from the witness I will ask Mr. Cloke to come back. 
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Mr. Jameson: All right. 

A. They had proposed that, in addition to the premium 
to be paid for the loans, we were to pay a servicing charge 
of % of 1 per cent per annum, except that when Mr. Berens 
’phoned me on August 1, 1939 he stated that under the re¬ 
duced interest rate in F.H.A. loans he expected the market 
to provide for a % per cent servicing charge. 

76 X-Q. 104. I should like to refresh your recollection 
as to additional matter reported by him, as coming 

from Mr. Keegan. Is it not a fact that he reported that 
Mr. Keegan had given him the names of persons or corpo¬ 
rations who might properly be appointed loan correspon¬ 
dents for the Washington area? A. Before Mr. McLain 
reported specifically on the conditions he found in Wash¬ 
ington, he described verbally his method of procedure to 
the group of officers to which he was talking, including the 
fact that he had called at the office of the F.H.A. with our 
Mr. Griswold of Washington, had asked Mr. Keegan for 
the names of any people he considered competent and ac¬ 
tive in producing insured loans. Mr. Keegan gave him 
such a list. 

X-Q. 105. Was the name of Mr. Berens, or his company, 
included in that list? A. It was. 

X-Q. 106. About how many names were on that 

77 list, as best you can remember? Was it one name, 
or two, or more like ten? A. Mr. McLain did not 

tell us how many names he got from Mr. Keegan. I recall 
him saying that Mr. Keegan’s list was headed by Mr. 
Beren’s firm and the firm of Walker & Dunlop. Which of 
those two was the first, I don’t recall. 

X-Q. 107. Then those two did not comprise the entire 
list, did they? A. I don’t believe so. In fact, on second 
thought, I am sure, because I recall another name that was 
on the list. 

X-Q. 108. You were inquired of as to your practice in 
getting loan correspondents, and referred on your direct 
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examination, I think, to the fact that sometimes you did 
initiate the negotiations yourself and sometimes you did 
not. I will ask you whether under your practice the infor¬ 
mation that Mr. McLain had from Mr. Keegan was suffi¬ 
cient to have led you, under your practice, to initiate a nego¬ 
tiation with Mr. Berens, if you had never heard of him 
before? 

Mr. Jameson: I object to that question, because it calls 
for hearsay. We do not have the information furnished by 
Mr. Keegan. This witness is not qualified to answer the 
question. 

78 The answer is Yes. 

A. Yes; and I know that Mr. McLain investigated at 
least one name given to him by Mr. Keegan: that we did 
not have our original list. 

X-Q. 109. Reverting to your conversation with Mr. 
Berens of on or about August 1, 1939, I will ask you 
whether the gist of that conversation was not that, though 
his references were complete and his file was complete, 
there was nothing more to be done about it at that time be¬ 
cause of the changed policy of the company. A. The gist 
of it was that although our preliminary investigation was 
complete the company was in a position to proceed no fur¬ 
ther because of the changes and the terms of F.H.A. loans. 

X-Q. 110. And from that time until either the fall of 
1940, or events leading to December, 1940, did anything 
happen between Berens and you or Holmes or Lloyd 

79 and you that you recall? A. Nothing, except that I 
believe either Mr. Holmes or Mr. Lloyd ’phoned a 

few weeks after my conversation on August 1 with Mr. 
Berens, to ask if we had changed our minds. 

X-Q. 111. And was told what? A. He was told that we 
had not. 
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X-Q. 112. In the series of events which began about De¬ 
cember 1, 1940, did Messrs. Holmes or Lloyd communicate 
with you? A. Not to my recollection. In fact, I am sure 
they did not, because we had so many people on the list to 
investigate that we did not want any of them to know in 
advance that we were starting an investigation. We wanted 
to eliminate all of those on whom we could not afford to 
spend much time. 

X-Q. 113. That would account for your not communicat¬ 
ing with other people: but I would like a flat negative of 
this, if it is the truth, that there is nothing in your recol¬ 
lection or in your files to indicate any contact with Messrs. 
Holmes or Lloyd in that series of events beginning about 

December, 1940. A. I am sure there was no such contact. 

• •••••*••• 

t 

80 Re-direct Examination. 

By Mr. Jameson: 

Rc-D. Q. 116. The purpose of this finance committee is 
to consider the mortgage market, terms and conditions, and 
they have the discretion to alter their policies to meet eco¬ 
nomic conditions as they change from month to month or 
week to week; is not that right? A. That is correct. 

Re-D. Q. 117. It is correct to say, is it not, tnr.t what 
their policy may have been in one month, with eco- 

81 nomic conditions and market conditions coming 
about, two or three months later they might change 

that and reverse what they had done a few months before? 
A. That is correct. 

Re-D. Q. 118. And that is the purpose of having a finance 
committee, is to meet and to have discretion to do the best 
they can under the conditions which the company faces? 
A. Yes, it is. 

Re-D. Q. 119. To manage that department? A. Yes. 
Re-D. Q. 120. So that a policy of August 1, 1939, might 
not necessarily be the company’s policy on January 27, 
1941? A. That is correct. 
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Re-D. Q. 121. And everyone would know that. Now you 
stated, I beileve, on your direct examination, that it vras 
your impression that the information which Mr. McLain 
received from Mr. Keegan—he is with the F. H. A., I be¬ 
lieve? A. He was at that time. 

Re-D. Q. 122. He was at that time? A. Yes. 

Re-D. Q. 123. That that information would be sufficient 
for you to act in favor of Mr. Berens as a mortgage loan 
correspondent: is that your testimony? 

Mr. Lesh: No. 

The Witness: I didn’t understand the question 

82 that way. 

Mr. Jameson: I beg your pardon? 

A. I understood it to be whether that would be sufficient 
for Mr. McLain to investigate the recommendation of Mr. 
Keegan. 

Mr. Lesh: To initiate an inquiry about Mr. Berens; is 
that correct? 

The Witness: That is correct. 

Re-D. Q. 124. Then the testimony simply is—that is my 
obtuseness—that Mr. Keegan’s endorsing the name with 
the list of others as acceptable companies was sufficient for 
Mr. McLain to cause an investigation to be made as to 
whether they would purchase mortgages from one of those 
• companies? A. That is correct. 

• ••••••••• 

83 Re-cross Examination. 

By Mr. Lesh: 

Re-X-Q. 126. A further question. Do I correctly under¬ 
stand that in a period beginning approximately Decem¬ 
ber, 1940—or that following that, the Guardian was looking 
for additional outlets for its loanable money? A. Yes, it 
was. 

Re-X-Q. 127. Was actually in the market to find addi¬ 
tional places? A. That is correct. 
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Re-X-Q. 128. Was that the motivating cause of events, 
including Mr. McLain’s visit to Washington? A. Yes. 

• •••••«••• 

Re-direct Examination. 

By Mr. Jameson: 

Re-D. Q. 129. Mr. Pouncey, is it or is it not true that in 
the period around May, 1939, to July, 1939, your company 
was also interested in finding new places to secure mort¬ 
gages and purchase mortgages? A. We were, to the extent 
that we had decided about that time that we would look into 
the possibility of investments in new cities. We had not 
actually opened any new ones at that time. 

Plaintiff’s Exhibit D-l. 

90 Plf. E. D-l ar 1/29/43 

Jul 7, 1939. 

Phone NAtional 8280-8281 

Mortgage Loan Correspondent 
Massachusetts Protective Association, Inc. 

Massachusetts Protective Life Assurance Co. 

Paul Revere Life Insurance Co. 

Security Mutual Life Insurance Co. 

Frederick W. Berens, Inc. 

Mortgage Loans 

Heurich Bldg., 1627 K Street, N. W. 
Washington, D. C. 

July 6, 1939. 

Mr. P. Y. Cloke, 

Mortgage Department, 

The Guardian Life Ins. Co. of America, 

#50 Union Square, 

New York City, N. Y. 

Dear Mr. Cloke: 

The reason for delay in writing this letter has been pre¬ 
viously explained. 
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As you know, we are now representing several Life In¬ 
surance Companies and although they are absorbing prac¬ 
tically all of the loans we originate our past experience in¬ 
dicates that there are numerous periods during which they 
retire from the field, making it necessary for us to for¬ 
ward loans to our local banks. This results in the loss of 
the servicing and fire insurance. In addition, we are only 
receiving Y> of 1% on a large portion of our loans for this 
servicing and it is our desire to increase this amount to % 
of 1%, which is in line with the usual'fee allowed. 

In addition to the usual loans on individual, owner occu¬ 
pied, residences, this office has originated several Large 
Scale Housing loans. We will have an additional one for 
placement the latter part of this year and will be pleased 
to offer £OU this loan, if interested. 

Inasmuch as our funds are primarily used for construc¬ 
tion loans and as our capital is not in line with the volume 
of loans we handle, it is impossible for us to advance 
funds for the settlement of cases. For this reason all of 
our companies act as original mortgagee and forward 
their checks direct to the title company for settlement. 
Our procedure is to send the original application, credit 
report, independent appraisal or F. H. A. Form #2017-a 
to one of our companies and if acceptable they issue a let¬ 
ter to us agreeing to make the loan, subject to F. H. A. ap¬ 
proval and instruments satisfactory to the General Coun¬ 
sel. Upon final approval by the F. H. A. we issue title in¬ 
structions to a representative of the Lawyers Title Insur¬ 
ance Corporation of Richmond, Virginia, who forwards a 
preliminary title report and a request for the check in the 
amount of the loan. The mortgagee in turn issues this 
check payable to the order of the mortgagors and the title 
company with instructions to disburse only when the loan 
is ready for title insurance without exception and F. H. A. 
insurance endorsement. This method has been found en¬ 
tirely satisfactory. 
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91 If your committee is interested in entering this 
territory, it is suggested that you send a representa¬ 
tive to this city for the purpose of getting a complete pic¬ 
ture of the situation and I assure you that it will be to our 
mutual advantage. Under present market conditions, 
loans will be offered at 102 with the servicing contract al¬ 
lowing % of 1% and beginning next fall I feel that we can 
offer between $40,000.00 and $50,000.00 worth of loans per 
month. 

In writing to our companies for a report on the activi¬ 
ties of this office, it is requested that you keep in confidence 
my reason for desiring an additional connection for this 
might have an unfavorable reaction. 

Your prompt attention in this matter will be appre¬ 
ciated. 

Very truly yours, 

F. W. BERENS. 

Plaintiff’s Exhibit D-2. 

92 Memorandum of James A. McLain, dated December 

3 , 1940 Insofar as it refers to appointment of a 
Mortgage Loan Correspondent in Washington, 
D. C. 

“In Washington, I spent an hour with Jay Keegan, of 
the FHA. Among other things he told me that there is to 
be a meeting in Washington early in February, at which 
it may be advisable for us to be represented. He will keep 
us posted as the meeting is being called at the instigation 
of a man by the name of Milton Morris, of San Francisco. 
The FHA is interested only as observers. Keegan was 
very friendly and very cooperative. 

“Through the Washington office I received much in¬ 
formation on local correspondents. 

“Walker and Dunlop, and Berens are highly recom¬ 
mended. I was unable to see Walker and Dunlop since 
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their office was closed. I did spend some time with Berens, 
however, and found that he had made the first approved 
FHA loan in the country. There is much activity in Wash¬ 
ington and Berens knows his way around. He has been 
handling construction loans through his bank at 5% and 
51 / 2 %, but the scale of operations has been somewhat lim¬ 
ited. There are now some big jobs under way as marked by * 
the attached copy. I visited all of them and there is no doubt 
but that we can get a reasonable volume of business im¬ 
mediately and with some construction money a sizable 
volume. 

“Walker and Dunlop are still interested in talking to us 
and on the same trip Mr. Pouncey should visit Washington. 
There is one refinancing job going on now that might be 
interesting, involving some $400,000. 

“One of the biggest developers down there is Monroe 
Warren. At Landover Hills, as described in the attached 
circular, he has started construction of 600 houses. These 
will sell at $3450 and $4450. I have ordered a:i inspection 
report on him because, in addition to this development, he 
has one at Chevy Chase where houses will sell around $6200. 
Since this section is unusually good, I would be somewhat 
inclined to go in on this development with construction 
money. He is also responsible for Arlington Forest. 

“Marvin H. Mace is another large operator. His six 
room houses are selling in Westover Hills for $5990, which 
is almost a standard price there for six ro'bms. Five rooms 
go for $5120 without porch and $5250 with porch. Prac¬ 
tically all homes in Washington are built without garages, 
it being the custom down there to leave cars in the street. 

“There is an interesting development in Nichols Gardens, 
in the Anacostia section on the southwest side of Nichols 
Avenue. Here five room houses sell for $5990. Because 
of their proximity to St. Francis Hospital and the Navy 
Yard they sell very quickly. There are 100 to 150 houses in 
this development which is being financed entirely through 
Berens. 
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“The only Jewish operator I saw was a man by the name 
of Abrahamson in Garden City. These are attractive homes 
and Berens has worked with Abrahamson over a period of 
several years. I would again recommend a connection with 
Berens if our inspections on Monroe Warren indicate that 
we are willing to do business with him for some construc¬ 
tion money. 

93 “The Washington prices are apparently the same 
as Baltimore. To Berens I talked 102 with 2 / 2 % 
servicing, without servicing, loans are currently selling 
from 103 to 103 J /2 and one or two companies are reported to 
be paying 101 with %% servicing. 

“I was unable to reach Richmond on this trip. I hope to* 
get down there for a week-end before the end of the year.” 

McL/EP 
December 3,1940. 

(COPY) 

• ••'•••••#• 

Deposition of James A. McLain. 

106 James A. McLain, of lawful age, produced, sworn 
and examined as a witness on behalf of defendant by 
Albert Gerber, notary public, testified as follows: 

Direct Examination 
By Mr. Lesh: 

Q. 1. Would you state your full name, sir? A. James A. 
McLain. 

Q. 2. Your relation to the Guardian Life Insurance Com¬ 
pany? A. I am president of Guardian Life Insurance Com¬ 
pany of America. 

Q. 3. You have been since approximately what date? A. 
I have been president since January 1, 1940. 

Q. 4. And connected with it prior to that time? A. I 
have been connected with the Guardian since January 8, 
1920. 
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Q. 5. There is a committee, is there not, which is either 
a finance committee or an executive committee, which par¬ 
ticipates in the selection of loan correspondents? A. The 
finance committee of the board approves the appoint- 

107 ment of loan correspondents. 

Q. 6. “Approves” implies a nomination. Who 
nominates? A. I do not get your question, sir. 

Q. 7. Who suggests to the committee? A. The sugges¬ 
tion is made through the chairman of that committee, who 
happens to be the president of the company. 

*•• ••••••• 

Q. 8. Of how many does that finance committee consist? 
A. There are seven members of the board who are mem¬ 
bers of the finance committee. 

Q. 9. Does that include a representative of your mort¬ 
gage loan department? A. That does not. 

Q. 10. Then neither Mr. Pouncey nor Mr. Cloke are mem¬ 
bers of the committee itself ? A. They are not directors of 
the company; therefore, not members of the committee. 
This is a committee of directors of the company. 

Q. 11. Do you know Mr. J. Duncan Holmes, w’hom 

108 I say to you is one of the plaintiffs in this suit? A. I 
do not. 

Q. 12. Or G. B. Lloyd, who is the other plaintiff in this 
suit ? A.* I do not. 

Q. 13. Do you know Mr. Frederick W. Berens? A. I do. 

Q. 14. Do you have business relations with his firm, Fred¬ 
erick W. Berens, Inc., of Washington? A. His firm is our 
mortgage correspondent in Washington. 

Q. 15. With vrhom, on behalf of Frederick W. Berens, 
Inc., did you make any arrangements looking to his firm be¬ 
coming your loan correspondent in Washington? A. With 
Mr. Berens personally. 

Q. 16. When did you first become acquainted with Mr. 
Berens? A. May I ask a question, at this point? Is it pos¬ 
sible for me to refer to my files, or not? 

Q. 17. It is. A. (Papers examined.) 
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Q. 18. If you could approximate it. A. It would be tbe 
week prior to December 3, 1940. My memo, from which I 
am talking, is dated December 3, 1940: prepared in this 
office upon my return to New York. 

109 Q. 19. Will you relate in your own way the events 
which led to your becoming acquainted with Mr. 

Berens? A. I was in Washington to look over the mort¬ 
gage men in that city in the hope that I might secure some¬ 
one to represent us in making mortgage loans in Wash¬ 
ington. As I recall it, my first move was to go to the office 
of the Federal Housing Administration, where I first called 
upon Jay Keegan, who was associated with FHA. Mr. 
Keegan is a policyholder of the company. I had known 
him personally for a good many years, when he was located 
in San Francisco; we had had numerous conferences in 
those years; so as a logical step I went to Mr. Keegan, and 
asked him for help in this particular situation. We talked 
at some length. 

As I recall it, I was with Mr. Keegan and men he brought 
into the office, for some two hours that morning. Keegan 
introduced me—I don’t remember the names—to three or 
four men who were in his opinion able to make suggestions 
to me with reference to the Washington situation. Keegan 
himself had been in Washington I think only a little over a 
year, at that time. He brought in other men, with whom we 
talked jointly. Those conference and talks lasted some 
two hours on a Saturday morning. That would help me, 
incidentally, to fix the date; it was a Saturday morning that 
I talked. 

110 From these men—I cannot recall who individually 
was responsible for the names: I secured the names 

of several mortgage firms in the city of Washington, and 
I left that office to talk to as many of those as I could dur¬ 
ing that day. 

To the best of my recollection Mr. Berens’s office was the 
third office that I visited after the meeting at FHA. We 
spent several hours together; visited a number of sub- 
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divisions in Washington.. I inspected probably a dozen 
different houses, to get an idea of the construction down 
there. 

Upon my return to this office I made this memo, instruct¬ 
ing Mr. Pouncey, who was the assistant manager of our 
mortgage department, to follow up my visit to both Balti¬ 
more and Washington with the idea of appointing Mr. 
Berens as our correspondent. 

Q. 20. Was Mr. Keegan’s connection with the FHA with 
what might be called the National Office of the FHA? A. 
He was with the National Office. 

Q. 21. There is besides that a local District of Columbia 
Office? A. That is right. And the manager of that office, 
whose name I do not recall, was brought into our office. 

Q. 22. Do you recall if there were any of the other 

111 names that you got at that conference which you sub¬ 
sequently considered worth investigating? A. One 

I remember distinctively: Walker & Dunlop, Inc. I re¬ 
call that distinctively. 

Q. 23. There were more than that? A. Oh, yes, there were 
more than that. As I say, to the best of my recollection 
there were probably six or seven names altogether. I don’t 
recall any individual names. 

Q. 24. In that connection, who was Mr. Griswold? A. 
Mr. Richard W. Griswold was then our life manager in 
Washington. 

Q. 25. That is to say, he sold insurance for you, rather 
than loans? A. He managed our life insurance office: sales 
office. 

Q. 26. Was he with you that day? A. Mr. Griswold was 
with me part of that day. He was not with me the entire 
day. 

112 Q. 30. Will you sketch events so far as they con¬ 
cerned you or your participation in them, subsequent 

to this visit of yours to Washington, and still leading to¬ 
wards the appointment of Mr. Berens’s firm, the date 
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113 of which has been elsewhere established in the evi¬ 
dence to have been evidenced by a formal paper of 
February 1, 1941? A. Following my visit to Washington, 
Mr. Pouncey visited that city. 

Q. 31. At your suggestion? A. At my suggestion; and 
reported back on his impressions of Mr. Berens and his 
organization. That report was made not only to me per¬ 
sonally, but to our mortgage committee, which is an un¬ 
official committee of the company handling mortgage mat¬ 
ters. That committee determined to recommend to the 
finance committee the appointment of Frederick W. Berens, 
Inc. as our correspondent. That appointment was con¬ 
firmed by the finance committee, I do not have the books,— 
I will say some time towards the end of January, 1941. 

• #*•••*••• 

117 XQ. 44. As to the desirability of appointing Mr. 
Berens as a mortgage loan correspondent. 

Mr. Lesh: I should like the record to show that Mr. 
McLain is again consulting the file before him. It is per¬ 
fectly satisfactory that you should do so. 

The Witness: Is that satisfactory? 

Mr. Jameson: It certainly is. That is Mr. Lesh’s point. 
A. I see before me a pencil memorandum under date of 
June 26, 1939, listing two callers: Lloyd, and Holmes—on 
Tuesday, the 26th of June; and appearing on this is pen¬ 
ciled notations to the effect that two firms, Frederick W. 
Berens, and Walker—this is wrong, “Walter & Dunlop, 
Inc.”: I think that is Walker & Dunlop, Inc. With a nota¬ 
tion, “Credit reports ordered.” And there is a credit re¬ 
port in the file on Mr. Berens under date of June 28, 1939. 
• ••##*•#•*• 

118 XQ. 47. May I ask you if you have read the testi¬ 
mony of Mr. Pouncey, who gave a deposition in this 

case? A. I have not. 

XQ. 48. In a deposition in this case on January 29,1943, 
Mr. Pouncey testified that prior to your trip that you have 
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just spoken, in November, as follows— A. November the 
following year, was it not, sir? 

XQ. 49. No. This was November, 1940—let’s see: that 
is very important. Well, you gave the date of your trip 
as November, 1940? A. 1940. 

XQ. 50. Mr. Pouncey testified: 

“The president of the company,” 
meaning yourself, sir, 

“who at that time was about to make an extended trip 
through a territory including Washington, on other busi¬ 
ness, decided that he would make the preliminary investi¬ 
gation. He asked us for any files we had on prospective 
candidates in several cities, including Washington, and a 
list, and the names of the principals, if we knew them, of 
the people whose names appeared in our files. This was 
given to Mm in the latter part of November, 1940. 
Il9 Q. Who prepared that list? A. I prepared the 
list. 

Q. Do you have a copy of it now? A. No. It was just 
an accumulation of letters from various people who had at 
any time discussed such a situation with us, and the sum¬ 
mary was a quick pencil list that I made segregating those 
of each city. 

Q. To the best of your recollection, the Frederick W. 
Berens corporation’s name is on that list? A. It distinctly 
was. 

Q. Where did you get that from? A. From the file on 
Frederick W. Berens, Inc., which had been built up in June, 
July and August, 1939. 

Q. That list, of course, contained a letter of July 6,1939? 
A. It did.” 

That letter is in evidence. 

“Q. According to your recollection, you made that list 
in the latter part of November, 1940; is that correct? A. 
That is correct. 

Q. You gave that list to whom? A. James A. McLain, 
president of the Guardian Life Insurance Company of 
America. 
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Q. And do you know whether or not Mr. McLain 

120 went to Washington with that list? A. He did.” 
Now, would you say that testimony is correct, or not, 

sir? A. I would say that testimony was correct. 

XQ. 51. So before you went to Washington you received 
from Mr. Pouncev a list of firms or corporations who had 
been investigated by him as to their qualifications for mort¬ 
gage loan correspondents? A. I would say that is correct. 

XQ. 52. And on that list was the name of Frederick W. 
Berens, Inc.? A. If he so testifies it was on that list. 

XQ. 53. There was also the name of Walker & Dunlop, 
Inc.; is that correct? A. I would say so, yes. 

XQ. 54. Do you have that list, by any chance? A. I do 
not. 

• *•**##*#* 

121 XQ. 55. Accompanying that list, Mr. Pouncev tes¬ 
tified that he furnished you with a file of prospective 

candidates in several cities. 

• ##•##***• 

122 The Witness: I don’t recall receiving the files, 
but if Mr. Pouncey said he gave them to me unques¬ 
tionably he did. I don’t recall that specifically. 

XQ. 56. And if he said’ that the file of Frederick W. 
Berens, Inc. was furnished you with that list, that is 
correct? A. That would be, to the best of my knowledge. 

XQ. 57. According to your recollection you took that list 
and those files with you to Washington, did you not, sir? 
A. From listening to the testimony, I would say that I did. 

XQ. 58. And you first called upon Mr. Keegan? A.* 
Correct. 

XQ. 59. Did you tell Mr. Keegan in your conversation 
that you had a list with you of certain applicants for ap¬ 
pointment as mortgage loan correspondent? A. If I told 
Mr. Keegan that I had the list? 

XQ. 60. Yes. A. I could not recall whether I did, or not. 
XQ. 61. Was not one of the purposes of your visit to 
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Washing-ton to investigate or make a further inquiry into 
the status of some of those companies who had already 
filed applications with your mortgage loan depart- 

123 ment? A. Yes; and to take a look at the Washing¬ 
ton field itself, as a possible place for mortgages— 

because we had already voted not to make them down 
there: I was under the impression that we might convince 
the committee that they should change their minds. 

Mr. Lesh: Will you put a star opposite that preceding 
question and answer ? 

(The preceding question and answer was starred by the 
notary for future reference.) 

XQ. 62. Would you to the best of your recollection tell 
us whether you inquired of Mr. Keegan with reference to 
any of those companies that were on the list Mr. Pouncey 
furnished you? A. Whether I inquired of Mr. Keegan? 

XQ. 63. Yes, sir. A. I remember distinctly asking Mr. 
Keegan if he could make a recommendation of the firm that 
we should do business with in Washington. 

XQ. 64. Yes, sir. A. In answer to that question, he 
stated that he was not entirely familiar with the Washing¬ 
ton field, his operations extended beyond Washington; that 
he would call in some of his associates who were better 
posted; that they were not in a position to recommend one 
firm as against another firm, but that they had im- 

124 pressions as to the caliber of the various firms in 
Washington. My answer to that was as I recall it 

that I would like to talk about every firm in Washington, 
because I had nobody particularly in mind so far as I was 
concerned and I was down there to locate if I could the firm 
that would give us the type of loan in which we were inter¬ 
ested. We talked then about a good many firms, I cannot 
recall the names of them, but we did thoroughly canvass 
those firms that were at that time active in the Washington 
territory. 
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XQ. 66. Whom did Mr. Keegan recommend to you? A. 
That would be an unfair question to Mr. Keegan, be- 

125 cause, as I just testified, the FHA were very ethical 
in that they were not recommending one firm as 

against another firm. They said there was a group of firms 
that they thought very highly of: they knew of some firms 
that were entirely out so far as that is concerned, because 
they had satisfactory outlets for their mortgages, but they 
were not sure of some firms, and I do recall among the firms 
that they were not sure on their connections were Berens’s 
office and Walker & Dunlop. 

XQ. 67. Did I understand that you understoood the firms 
they were not sure about were Berens— A. Not sure 
about their connections. As I understand the Washington 
situation, and it is true in other cities around the country, 
some firms represent just one company, while other firms 
adopt the policy of representing several companies. 

XQ. Yes, sir. A. And Mr. Keegan, and those men to 
whom I talked, were not familiar with the policies of the 
various mortgage concerns in that respect. 

XQ. 69. Am I correct in understanding that your testi¬ 
mony is that Mr. Keegan did not recommend one firm but 
recommended several firms as acceptable ? A. I would like 
to have you understand that Mr. Keegan and his associates 
gave me the green light, so to speak, on several firms. 

126 XQ. 70. Yes, sir. A. And I left their office in order 
to make my own further investigation of those firms. 

XQ. 71. Were you more or less interested in any of the 
particular firms that you got the green light on, sir? A. 
At the start I was interested in all of them. 

XQ. 72. W 7 ell, did the fact that you already had a memo¬ 
randum with the names of Frederick W. Berens, Inc. and 
Walker & Dunlop, Inc. influence you to look further into 
those firms? A. No, because I investigated another firm 
first. 

XQ. 73. When you say you investigated another firm 
first— A. May I modify that by saying that I talked to 
another firm first. 
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XQ. 74. Yes, sir. Am I correct in understanding your 
testimony, then, that Mr. Keegan or none of his associates 
would recommend any firm, but did give you information 
which gave what you call the green light on several firms; 
is that the impression? A. And aroused my interest in 
several firms. 

XQ. 75. Am I correct also in stating that you did have 
an interest in some of those firms before you went to Wash¬ 
ington, based upon having been furnished with a list of 
those firms who had already been in contact with 

127 your company? A. Frankly, if I may answer that 
question now, I don’t think I paid much attention to 

any list that Mr. Pouncey gave me. 

XQ. 76. You did not pay much attention to Mr. Poun¬ 
cey’s list? A. I thought I was getting much more direct 
information of the type that I wanted, in talking to Keegan 
and his associates in FHA. 

XQ. 77. After that talk you testified you eventually went 
to see Mr. Berens personally; is that correct? A. I should 
say about two hours thereafter, to the best of my recollec¬ 
tion. 

XQ. 78. Will you just give me—it seems rather minute— 
but how did you arrange that interview? A. I walked into 
the office. 

XQ. 79. Did you telephone him first? A. To the best of 
my recollection, I did not: although I cannot be positive on 
that. I was trying to make time. It was Saturday morn¬ 
ing, and I was working as fast as I could. 

XQ. 80. Who gave you his address? A. Dick Griswold 
was driving me around. Frankly, I do not recall whether 
I got the address at the FHA, or whether we looked it up 
in the telephone book. 

128 XQ. 81. You also, as I understand, had a list 
showing his name, and also— A. I assume if that 

file was with me and I paid any attention to it I could have 
gotten it from that letterhead if there was a letterhead in 
the file. I don’t know whether there was, or not. 
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Mr. Lesh: Do you mean, Mr. McLain, the list that you 
got from the FHA of approved mortgages? 

The Witness: No: I got no list from them that I can 
recall. 

XQ. 83. Was that the first time you had met Mr. Berens? 
A. The first time I had met Mr. Berens, when I walked into 
his office. 

XQ. 84. After you met him, will you tell me, 

129 please, for the record, just what you gentlemen did 
with reference to discussing—tell me just what oc¬ 
curred, again. You have said that you * visited several 
properties. A. To the best of my recollection, we visited 
in his office for approximately an hour. Then in his car, as 
I recall it, we spent about three hours, maybe four hours, 
in driving around Washington looking at different sub¬ 
developments—w’ent over in Virginia, too—inspecting some 
apartment buildings, and going through a number of model 
homes in these different subdivisions. 

XQ. 85. Were you impressed with Mr. Beren’s organi¬ 
zation and his facilities as a mortgage loan correspondent, 
as a result of these visits and your talk with him ? A. Suffi¬ 
ciently impressed to suggest to Mr. Pouncey that he go to 
Washington to make further studies within a week or ten 
days thereafter. 

XQ. 86. Did you indicate to Mr. Berens in your con¬ 
versation with him that you were favorably impressed with 
what he had shown you in connection with your visit? A. 
To the best of my recollection, I indicated I was much more 
favorably impressed than I expected to be when I arrived 
in Washington. I was prejudiced against Washington as 
a field for our operations. 

XQ. 87. As to Mr. Berens himself, did you state that 
you had been pleasantly surprised with his facili- 

130 ties ? A. I cannot recall any statement to that effect, 
sir. 


58 


XQ. 88. Can you recall whether or not you stated to him 
anything that would indicate that you intended to make a 
favorable recommendation of his company? A. Whether 
I stated it, or not, I imagine he gained the impression that 
I was favorably impressed. 

* XQ. 89. From what would you say he gained that im¬ 
pression, sir? A. Well, I imagine I smiled when I said 
goodby to him. 

XQ. 90. You got along very well together? A. I had 
a very pleasant afternoon, yes, sir. 

XQ. 91. For first acquaintanceship you made a great 
deal of progress at that time? A. Yes. But, obviously, I 
would not commit the company; I didn’t have any author¬ 
ity to commit the company, as far as a contract was con¬ 
cerned. 

*••***•••*• 

131 XQ. 94. Would you please tell us for the record 
what if any inquiry is made by your organization 

before you appoint mortgage loan correspondents? A. I 
can answer that only in a general way, since I am not re¬ 
sponsible for the actual physical check-up that is made. 

W T e invariably order a retail credit report or a similar 
service report on the firm and on the principals in the firm. 
We make inquiry, either directly 6r by correspondence, of 
people whom we know in that particular territory, and 
usually among some competing firms. 

132 I think you will have to inquire of the officers of 
the mortgage department, who are responsible for 

that check-up. I know of it in just a general way. 

XQ. 95. You are chairman of the committee, that is the 
finance committee, that makes— A. That is correct. 

XQ. 96. Can you tell me, as chairman of that committee, 
whether you would make an appointment in the ordinary 
course without having that sort of investigation made, 
about which you have just spoken? A. A routine investi¬ 
gation. 
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XQ. 97. You know that that investigation has to be 
made— A. By someone, yes. 

XQ. 98. —as almost a universal rule. Now, in addition 
to that, you make a further investigation; is that correct? 
A. A further investigation if the opportunity affords itself, 
yes, sir. 

XQ. 99. At the time you went to Washington, in Novem¬ 
ber, 1940, isn’t it true, sir, that the investigation about 
which we are talking, as to the credit report, and so forth, 
of Frederick W. Berens, Inc., had been made? A. The in¬ 
spection report was ordered, as I recall it, in 1939 some 
time. I think I gave the date it was ordered. 

XQ. 100. So that your mortgage department had 

133 completed, so far as you knew, that routine investi¬ 
gation? A. The preliminary inspection. 

**••#*••••• 

134 XQ. 103. Do you recall whether or not you looked 
at the file which Mr. Pouncey gave you on Frederick 

W. Berens, Inc. prior to your visit? A. I don’t recall. If 
I may amplify my answer: the chances are that either on 
the train or in the hotel before I started out, I probably did 
review the file. Those are the chances. 

XQ. 104. According to the testimony, which you verify 
as correct, you asked Mr. Pouncey for the file. A. Correct. 

XQ. 105. And, if you asked him for the file and received 
the file, wfill you state, in the light of those circumstances, 
whether or not you would have examined the file ? A. Only 
that as I have already testified the chances are that I did 
examine the file. On the other hand, I asked for the file 
before I had made my plans down there; and, regardless 
of what we had in our files, I would have paid little or no 
attention, based upon the information I received from 
FHA. 

XQ. 106. That is, information you received afterward? 
A. Yes. I went to what I thought was the best source of 
information in Washington. 



60 


XQ. 107. Now will you tell me what information you 
received from FHA with reference to the Frederick W. 
Berens company that you did not have and that was 

135 of such great deal more importance than the infor¬ 
mation you already had on the Berens company? A. 

I received from FHA—I don’t know whether they are “of¬ 
ficers,” or not, FHA men—very favorable reports on Mr. 
Berens and his organization, nothing of a derogatory nature 
whatsoever, that I can recall, and the impression that they 
felt that to be a good organization to do business with. 
It is quite obvious that if FHA was down on a mortgage 
correspondent, we prefer not to have very much to do with 
him because he is dealing with FHA on loans. 

XQ. 108. So that at the time you called upon Mr. Berens, 
you w’ere fortified in tw’o respects: you had your mortgage 
department file that had been submitted to you by Mr. 
Pouncey, and you also had had further information from 
FHA with reference to that company; is that correct? A. 
And further information— 

*#•••**•*• 

136 A. That is correct; plus the additional informa¬ 
tion that I received from one of Mr. Berens’s com¬ 
petitors to wdiom I talked. 

XQ. 109. Can you recall the name of the person in FHA 
w 7 ho gave you this information and such a favorable im¬ 
pression of Frederick W. Berens, Inc.? A. I am sorry: I 
cannot recall the name. 

Re-Direct Examination 
By Mr. Lesh: ~ 

ReDQ. 110. Mr. McLain, counsel has brought out the fact 
through a reference to Mr. Pouncey’s testimony that you 
took a list vrith you. I ask you, sir, whether it was the 
fact that Mr. Berens’s name was on that list that led you 
to go to see Mr. Berens? 
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Mr. Jameson: I object to that, as a leading question; 
also, as irrelevant and immaterial in this proceeding. 

A. The fact that Mr. Berens’s name was on the 
137 list did not lead me to call on him. 

##**•*•##* 

139 Re-Cross Examination 

By Mr. Jameson: 

RXQ. 114. The question of when to go in or out of the 
mortgage market is one that depends, I take it, upon 

140 the general market conditions, is it not? A. Gen¬ 
eral market conditions and general investment sit¬ 
uation. 

•RXQ. 115. That is a changing situation, I assume, sir? 
A. It has been changing the wrong way in recent years. 

RXQ. 116. But will you tell us whether or not the fact 
that you decide at a given moment to go out of the market 
is by any means a permanent decision, or whether it is one 
that you change according to your own judgment as to mar¬ 
ket conditions? A. It might be permanent. It might not 
be. It depends entirely on conditions. 

RXQ. 117. And a market that you might not go into at 
one time, because you think it is too low or too unfavorable, 
you might later decide that in all the circumstances that 
that market is one worth going into after all? A. That is 
quite possible, yes, sir. 

RXQ. 118. As a matter of fact is not that practically 
w'liat happened in this situation that we have before us 
here: that after you had decided not to go into the market 
because of the so-called unfavorable developments, you later 
decided to go into, with the developments about the same 
as they were when you first made your decision to go in? 
A. No. Conditions were quite different when we finally 
decided to go in. 
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141 RXQ. 119. You mean that the rates increased? 

A. No. Rates had gone the other way all over the 
country, as they had started in Washington. 

• ****•••** 

Further Deposition of Burlye B. Pouncey. 

148 Burlye B. Pouncey, recalled * * * 
##****#**# 

Direct Examination 
* By Mr. Jameson: 

• ••••••••• 

152 Q. 7. Mr. Pouncey, have you at my request exam¬ 
ined your records to determine whether or not the 

Guardian Life Insurance Company has purchased any 
mortgages from the firm of Walker & Dunlop, Inc.? A. It 
has not. 

Q. 8. Have you examined your records to see whether it 
has or not? A. I do not have to, because I know that 

153 we made no arrangement with Walker & Dunlop, 
Inc., and purchased no loans from them. 

Q. 9. You have before you, I believe, the complete file 
of correspondence between Frederick W. Berens, Inc. and 
the Guardian Life Insurance Company, have you not? A. 
Yes, I have. 

Q. 10. I believe in your former testimony you testified 
that you last talked to Mr. Berens on August 1, 1939? A. 
That is the last date in 1939 I talked to him. 

Q. 11. Yes, sir. Will you look at your file and tell us 
when you received the next communication, either wire or 
telegram, from Mr. Berens? A. According to the file the 
next communication from Mr. Bergns was in the form of a 
letter dated December 7, 1940. 
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Report of Proceedings January 25 and 26,1944. 

183 Testimony of J. Duncan Holmes. 

Thereupon J. Duncan Holmes, one of the plaintiffs here¬ 
in, was called as a witness for and in behalf of the plain¬ 
tiffs, and, being then and there duly sworn by the Clerk 
of the Court to tell the truth, the whole truth, and nothing 
but the truth in response to interrogatories to him and 
there propounded by counsel for the respective parties and 
by the Court, did assume the witness stand and, having so 
sworn, did testify as follows on 

Direct examination 

By Mr. Jameson: 

Q. Mr. Holmes, will you state your full name, please? A. 
J. Duncan Holmes. 

Q. And will you please state your age? A. 46. 

Q. And where do you reside? A. 50 King Street, New 
York City. 

Q. Where were you residing in 1942, at the time when you 
filed this suit? A. Will you refresh my memory on the 
exact date? 

Q. June 13, 1942? A. 3500 Fourteenth Street, N. W., 
Washington, D. C. 

Q. What was your occupartion? A. At that time? 

Q. Yes? A. I was Principal Commercial Specialist in the 
Foreign Funds Control, which is a unit of the United States 
Treasury? 

Q. WTiat is your present occupation? A. I am an 

184 Examiner and Business Analyst in the New York 

office of the Alien Property Custodian. 

*#*•#***#• 

Q. Will you tell us what your prior experience was in con¬ 
nection with any knowledge of the Washington real estate 
market? A. Yes. Any intimate knowledge which I have of 
Washington began in the Fall of ’32 when the territory 
which I supervised for Standard Statistics Company of 
New York was extended to include the area of the District 
of Columbia and the northern half of Virginia. 




64 


Standard Statistics maintained an office here which was 
under my direct supervision. It required frequent calls 
here. It was the second important city in my territory. 

*•**#•***• 

Our clients included, of course, all the financial institu¬ 
tions of the city, the insurance companies, the banks, 

185 brokerage institutions, government offices, and also 
private individuals, a great number of private indi¬ 
viduals, and that required going around in all parts of the 
city. 

***•#*•*#• 

Q. Will you tell us: Who is Mr. G. B. Lloyd? A. G. B. 
Lloyd is an old established friend of mine. He vras long a 
friend and he is still, and he sitting right there (in- 

186 dicating the co-plaintiff), and he was my partner in 
the exploration of the mortgage field. 

Q. When vras this partnership formed? A. Let me ex¬ 
plain this: 

In the Winter of ’38, certain information which came to 
our attention persuaded Mr. Lloyd and me to make a very 
thorough investigation of the mortgage field, especially 
F. H. A. mortgages. We decided to explore the field jointly 
and be equal partners in any earnings that may result. 

Is that what you want ? 

Q. What was that “certain information”? A. Mr. Lloyd 
and I have a friend, Mr. John M. Hammond, who at that 
time was representing certain originators of F. H. A. mort¬ 
gages. He used to come to New York quite regularly, and 
he told us how well he was doing. 

Mr. Lloyd had had previous extensive experience in con¬ 
ventional mortgages and vre decided we would make a full 
study of the field to see if there was any angle or phase 
of it in which we might fit in and perform constructive ser¬ 
vice and make some money ourselves. 

Q. What did you do in connection with that survey? A. 
Well, we began with the originators of mortgages; like, 
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in New York, there were at least four companies, four 
originators, on Long Island and in Westchester, among the 
biggest in the -world, in the country. 

Q. Can you name those companies? A. Well, I can name 
the—there was a Bank in Rockville Center, a Bank in Val¬ 
ley Stream—they were among the biggest; there was a real 
estate operator in Jamaica who -worked for one of 
187 the Savings Bank, he sells all his output to one of 
the savings banks; and there was a Bank in West¬ 
chester, New York—Washington Irving wrote a story about 
it—shall I go on from there? 

Q. Yes, go on. A We called on those banks and on a 
score or two score additional banks in Long Island and in 
the metropolitan area of New York, and we found out how 
they originated their mortgages, substantially what prices 
they got for them, and, in general, what types of institu¬ 
tions they sold them to. 

We went further than that: 

We went to the records of the County clerks and got spe¬ 
cific names of the people to whom they were transferring 
these mortgages. 

We then investigated. 

We also entered into correspondence with originators of 
mortgages for other parts of the country, specifically 
Florida, and later South Carolina, Virginia, and some parts 
of the Middle West. 

We then began to look into the purchasers of these mort¬ 
gages. 

We went to call upon all the leading savings banks in the 
metropolitan area and found out from whom they were pur¬ 
chasing and as substantially what rates. 

We went to every insurance company of any size in New 
York, including the Guardian Life. 

We called upon several security dealers who were also 
handling F. H. A. mortgages. 

We also went to one or two independent operators. 
We had begun this survey by going to a friend 


188 
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of mine in the New York State office of F. H. A., and 
getting from him a complete picture of the field, all their 
official publications, the rates of interest, what the F. H. A. 
had, and the cost of foreclosure in the different states, and 
things of that sort. 

Q. Did you come to any particular conclusion with refer¬ 
ence to the Washington area and the possibilities of sale 
as a result of this survey you made of the purchases in New 
York or elsewhere? A. Yes. We came to one very definite 
conclusion. 

Our friend, Mr. Hammond, had surprised us somewhat 
by telling us that he could not sell Washington mortgages 
in the New York area, and he told us later that he had 
never sold any Washington mortgages in the New York 
area, and yet, from my knowledge of Washington, and 
from my knowledge of other parts of the country, especially 
Virginia and South Carolina, and from the foreclosure 
costs in those states, we were convinced in our own minds 
that the financial institutions in New York, the New York 
purchasers of mortgages, did not appreciate mortgages 
from certain of those sections, and especially from Wash¬ 
ington, at anything like their proper value. 

Q. Will you make it clear when you began this survey, 
approximately? A. We began the survey, approximately, 
very early in the year of 1939, and I should say that we 
spent a minimum of five and a half months on it. 

Q. Will you tell us whether or not your partner, Mr. 
Lloyd, accompanied you in connection with the calls you 
made while making this survey? A. With possibly a 
189 very few exceptions we went everywhere. The huge 
majority of the work was done together. 

189 Q. Do you recall when you first called on the 
Guardian Life Insurance Company of America? A. 
It was in the Spring of ’39. It was either in April or in 
May, because that is when we were getting ’round to the 
insurance companies. 
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Q. That call was made as a part of your general survey, 
was it? A. Nothing more than that. We were still ex¬ 
ploring the field. We had nothing specifically to talk with 
them about at that time. 

Q. Did you make a later call? A. Yes. When we had 
finished our survey, we were ready to go after business. 

Sometime around the middle of June, in ’39, we called 
upon the Guardian and there saw Mr. Cloke, Mr. Peter Y. 
Cloke. 

Mr. Cloke is the head of a division of the mortgage 
department. 

We told Mr. Cloke that were were anxious to paint a 
picture to him of the attractiveness of mortgages 

190 in certain sections, especially the Washington area. 

We gave him the figures and the picture of it as 
we saw it and told him we were surprised they had not gone 
into such an area as Washington. 
#*##*#*#*• 

The Witness: Mr. Cloke told us that our call was very 
timely because the Mortgage Loan Committee had decided, 
just decided, to consider buying mortgages from new areas. 

Mr. Cloke said that he had been impressed by 

191 what we told him about the Washington area and 
he felt convinced, if we could find a throughly sound 

originator of mortgages in the Washington area, that the 
Guardian would be willing to do busines with him, and that 
he would like to have us find such a man and introduce him 
to him, introduce the man to him, Mr. Cloke, whereupon 
he, Cloke, would recommend his name to the Mortgage 
Loan Committee for consideration. 

We then went into the kind of mortgage the Guardian 
was willing to buy elsewhere, as an indication of what they 
might buy in Washington, and the kind, or what they ex¬ 
pected, or the kind of service they would like to get, and 
the amount they wanted to buy. 

Mr. Cloke told us that the Guardian liked to buy at least 
a hundred thousand a month from any area which they 
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went into, and would prefer to find a single supplier who 
could supply that much, but that they had no objection, 
for the time being, to buying simultaneously from more 
than one if neither one could supply as much as a hundred 
thousand dollars worth, because they had no intention of 
appointing a mortgage correspondent at that time. 

As a matter—let’s see if there is anything further on 
that point. 

By Mr. Jameson: 

Q. Did they say anything about conventional mortgages? 
A. Yes. Mr. Cloke told us that even if the Guardian went 
into the Washington field at that time, in his opinion there 
was no possibility that they would be interested in buying 
conventional mortgages in the Washington area for some 
time to come, and that was part of the main reason 

192 why they were not willing, not thinking, of appoint¬ 
ing mortgage correspondents in the new areas they 

were going into; they were simply going to buy F. H. A. 
mortgages for the time being from the originators of 
F. H. A. mortgages. 

I should say, naturally, that we tried to get some infor¬ 
mation as to the rates the Corporation might be prepared 
to pay. Mr. Cloke explained to us that it was impossible 
to mention a definite rate then because, after all, in his 
recollection, they had never bought a single mortgage from 
the Washington area but he did give us the rates that they 
were paying for mortgages from other sections of the 
country, and, from those rates, and from our knowledge 
of what other people were paying for the same kind of 
mortgages, we could see, by and large, a criteria on which 
to bid at attractive prices. 

Q. Your recollection is that they never had bought a 
mortgage in the Washington area? A. I have a very defi¬ 
nite recollection that he did say so. 

• **•*••*••• 

193 Q. I believe you stated that Mr. Lloyd was with 
you. A. Mr. Lloyd was with me at that time; we 

went together. 



69 


Q. Tell us what happened after that? A. Well, as a re¬ 
sult of our conference, or conversation rather, with Mr. 
Cloke, Lloyd and I came down to Washington. 

We went to the local office of the F. H. A. here and got 
a list of the approved mortgage correspondents and 
brokers. 

We then made a quick check of the financial stability of 
all of them. 

Q. Just a moment. When did you come down to Wash¬ 
ington ? A. It was a few days after our second call on Mr. 
Cloke. I should say it was around the 20th of June 1939. 
It was a few days after our session with Mr. Cloke. 

Q. You referred to having gotten a list from the F. H. A. 
of approved mortgage brokers and correspondents. A. 
That is correct. 

Q. I hand you a paper and ask you what that paper is 
(handing a document to the witness). 

• *•-**•••*• 

194 Q. Now, wil you tell us whether you were furnished 
with a similar list at the time that you called on them 
in June, June of 1939? A. Yes, sir. It was a list of the 
people at that time, naturally. 

Q. It was a mimeographed list? A. It was a list and my 
recollection is it was a mimeographed list and looked sub¬ 
stantially like this (referring to the document handed by 
counsel to the witness as is indicated at page 26 of this 
record). 

• ••■#•••••• 

Q. And that list which you received at that time, in 
June 1939, contained the name of F. W. Berens, Inc., in 
the same manner that this list did? A. It did. It did. 

#•***•#*** 

196 We then began to call upon these brokers in no 
particular order. 

Naturally the first thing we would ask them was whether 
they were fully satisfied with their existing outlets for 
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loans and whether they would be interested in a New York 
connection. If they said “no”, we had nothing to talk to 
them about, and we had no further business to talk to them 
about, and we would then ask them about the other brokers 
in town. 

In the course of this canvass of the Washington brokers, 
we called upon the firm of F. W. Berens, Inc., and there saw 
Mr. F. W. Berens himself. 

Q. Will you tell us what occurred? A. Yes. 

Q. Can you recall about when you called—that was on 
this same visit? A. That was on this same visit; it was 
sometime around the 20th of June, ’39. 

We called upon Mr. Berens and told him exactly what 
we had told several other people. We asked him if he 
would be interested in such a connection. 

Mr. Berens told us he would be very much interested in 
such a connection, and for several reasons: 

197 For one thing, he had no New York insurance con¬ 
nection, which seems to carry a good deal of pres¬ 
tige ; for another, he said that his then connections did not 
take within about $50,000 a month and his total output 
was such that he would like to divert about $50,000 a month 
to a New York connection if it was satisfactory. 

However, the main, the main reason he had interest was 
that he said the insurance companies which he then repre¬ 
sented all withdrew from the market at one time or another 
during the year and all of them would usually withdraw 
toward the end of the year, and when that happened he 
would be forced, in order to- get his working capital back, 
to sell his mortgages to the local banks which would take 
the servicing away from him; they would do the servicing 
themselves, and he would lose that commission. And, in 
addition to that, they would take the fire insurance com¬ 
mission from him on the buildings so that he would lose the 
agent’s commission on the fire insurance premiums. 

Q. Mr. Holmes, will you tell us what you mean by “ser¬ 
vicing”? 
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A. You must remember that I have had other interests in 
the last two years, and I may get a little rusty on these 
details. 

One essential of F. H. A. mortgages is that the mortgagor 
pays an even amount each month, the same sum of money 
each month, which includes interest on the mortgage, amor¬ 
tization of the mortgage over its life, and the monthly 

198 share on the fire insurance premiums, etc. That re¬ 
quires the services of someone to collect the sums 

each month and allocate them and pay them out. 

F. H. A. mortgages are a little different from ordinary 
mortgages in that they are frequently resold, as in this 
case; consequently, the question arises as to who is going 
to do this work of which I have just spoken. 

The practice has sprung up in the case of F. H. A. mort¬ 
gages which are resold, for the originator, if he can, to 
continue to service the mortgage, even if then it is the 
property of someone else and he charges a fee for that, 
which is part of the interest and which is called a servicing 
fee. 

Q. At that time, do you recall what that fee was? A. 
There was no set fee then and there is no fee set by the 
F. H. A. now. It varied with different deals and it varied 
with different purchasers and it varied with different mort¬ 
gages in different parts of the country. 

Q. It was varied between what, would you say—approxi¬ 
mately? A. Well, I have never heard of a—I have never 
heard of a price of over % of 1 per cent per annum service 
charge. % of 1 per cent of the mortgage, and I have not 
heard of anything less than V>—yes, I have; I am sorry: 
I have heard of less, but the huge majority were V> or 
above—let’s put it that way. 

• #•**•**#* 

199 Q. How long did this payment continue—this ser¬ 
vice? A. This service continued for the life of the 

mortgage which, in some cases, was twenty years and, in a 
few cases, somewhat more, I believe twenty-five years. 
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Mr. Berens, as I said, expressed considerable interest in 
a contact with a metropolitan insurance company, of course, 
always assuming it would be satisfactory to him, after he 
learned the name and we then got around to discussing 
terms. 

% 

At about this point the question of conventional mort¬ 
gages came up. We told Mr. Berens very frankly that the 
Guardian had discussed that with us and we told Mr. 
Berens, also quote frankly, what the Guardian had told 
us about conventional mortgages, that they, as far as we 
knew, this company would not be interested in conventional 
mortgages for some time to come, although they probably 
would be if they went or came into this area. 

Mr. Berens then, voluntarily, offered us one per cent, 
commission on all mortgages, both F. H. A. and conven¬ 
tional, which he might sell to the insurance company in 
question. 

That was agreeable to us. 

So that phase of the thing was left this way: that Mr. 
Berens would write us a letter embodying the verbal or 
oral agreement which we had thus reached. 

We then made what check we could as to whether Mr. 
Berens would be a satisfactory supplier for the Guardian: 
we asked to see his financial statement; we went into the 
way he kept his servicing record; we examined those 
200 in detail; and we discussed with him the servicing 
record, that is, the percentage of people or house¬ 
holders who had gotten into trouble—he had a very good 
one, by the way. 

We then returned to New York. 

Q. After you returned to New York, did you receive this 
letter (handing a paper to the witness). 

Mr. Jameson: I may say that this is the letter— 

Mr. Lesh (interposing): Of June 23, 1939? 

Mr. Jameson: Yes. 
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Mr. Lesh: And you are about to offer it, I assume? 

Mr. Jameson: Yes. 

*#**•##*#* 

Q. Now, after this letter was received, will you 

201 tell us what occurred? A. Yes. 

That letter was—I am, of course, not a lawyer, 
but that letter was in conformity with the understanding 
which we had reached in Washington, and we therefore 
regarded it as a full contract and proceeded to operate on 
it as such. 

We, accordingly, Mr. Lloyd and I, immediately went 
down to the Guardian Life—by the way, I notice there is a 
“P. S.” on that letter: Mr. Berens stated that he would 
be in town on Tuesday of the following week, and, from this 
calendar here, (referring to a calendar produced by the 
witness) I see that was the 27th of June. 

In any case, Mr. Lloyd and I went down to the Guardian 
Life immediately, either that Saturday after the 23d or 
the following Monday, and we told the Guardian that we 
had found an originator in Washington whom we were 
sure would stand investigation and seemed entirely re¬ 
liable, and that he would be in—we w T ere anxious to intro¬ 
duce him, and that he would be in New York the following 
Tuesday, and we would like to bring him down, and Mr. 
Cloke said he could not see Mr. Berens that Tuesday but 
he suggested an appointment later in the week, the same 
week. 

I went to see Mr. Berens at his hotel. I gave him then, 
the first time, the name of the Company, the Guardian, 
which he said was entirely satisfactory, entirely accept¬ 
able, to him. I told him that the Guardian’s representative 
could not see him that day but he would see him later in the 
week, and he promised to come back, as he later did. 

202 Q. Do you recall when he came back? A. I have 
a recollection that it was toward the end of the same 

week; that there was only a day or so’s gap in there. 
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Q. Will you tell us what happened when Mr. Berens re¬ 
turned to New York? A. Yes. 

Mr. Lloyd and I met Mr. Berens by prearrangement in 
the lobby of the Guardian Building. 

Mr. Berens had come up pretty well equipped with facts 
and figures and so on to present his case to the Guardian. 

We told him then that from what the Guardian had told 
us of what they were paying in other areas that we thought 
he could get a 102% or better figure for his mortgages, 
and that we suggested he begin by asking 103. 

We then took Mr. Berens upstairs where we introduced 
him to Mr. Cloke. 

Mr. Berens took charge of the interview and gave Mr. 
Cloke a picture of his business, himself, his company, his 
business, the kind of mortgages he was writing, his finan¬ 
cial statement, too; and he had some sample mortgages 
with some pictures; and, I seem to recall, a map on which 
he had marked some of the areas he operated in. 

Mr. Berens—Mr. Cloke—oh, yes: 

Mr. Berens voluntarily—Mr. Berens surprised Mr. Lloyd 
and me, very much, by voluntarily offering his mortgages 
to the corporation, the Guardian, at 102 instead of 103 
which we had told him he might get. 

By Mr. Lesh: 

Q. Did you state, sir, that you went up with him 
203 on that first visit? A. We do so state. 

By Mr. Jameson: 

Q. Did Mr. Lloyd go up with you in that first interview? 
A. Yes; yes. 

Q. And this interview had been arranged by you ? 

Prior to going up you had made an appointment? A. 
Several days prior a definite appointment at a definite time. 

Q. With Mr. Cloke? A. With Mr. Cloke to take Mr. 
Berens in. 

Mr. Cloke seemed very much interested in Mr. Berens 
and in what Mr. Berens told him, and he asked Mr. Berens 
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to, when he returned to Washington, to write him a letter, 
a letter in which he would include some financial matters 
and repeat some of the things he had said. 

To the best of my recollection, that is all that happened 
at that time. 

Q. After you introduced Mr. Berens to Mr. Cloke, do you 
recall who took the burden of the conversation from then 
on in that conference? A. Well, Mr. Berens did most of 
the ball-carrying, because he had come equipped to do it, 
and seemed ready and wanted to do it, and it was logical 
for him to do it: he knew his own story better than anyone 
else, and he carried the ball. 

• **•**#•#• 

204 Well, a few days after that, I don’t remember how 
long, but perhaps a week; perhaps ten days, Mr. 
Cloke told us that he had received the promised letter from 
Mr. Berens; that, meanwhile, he had checked Mr. Berens’ 
references and that they were OK; and that he was pro¬ 
ceeding to recommend Mr.'Berens to the Mortgage Loan 
Committee for consideration as a supplier of mortgages. 

A bit later, however, which may have been another week 
or ten days, Mr. Cloke told us that—this time he took the 
initiative; Mr. Cloke got in touch with us and told us that 
the Mortgage Loan Committee had approved Mr. Berens in 
principle, whatever that means, as a supplier of mortgages, 
and asked us to notify Mr. Berens which we did by means 
of a night letter, and I believe we said in that letter—oh,— 

Mr. JTameson (interposing): We have the letter. 

The Witness: Well, Cloke told us one other thing which 
I want to tell about. 

By Mr. Jameson: 

Q. All right; will you go ahead and tell us about it? A. 
Well, Mr. Cloke simply added that the next step in the nego¬ 
tiations was that a representative of the Guardian would 
have to visit Washington and approve or disapprove cer¬ 
tain sections of the city. 
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In other words: There might be certain sections of the 
city that they would want no mortgages from and there 
might be other sections that they would consider on their 
merits, and he said that that would be done sometime that 
month, which must have meant in July, sometime the latter 
half of July. 

205 We did send such a telegram or night letter to Mr. 
Berens. 

######**•• 

206 By Mr. Jameson: 

Q. You w’ill notice, Mr. Holmes, that this document, this 
telegram, is addressed to F. W. Berens, 1627 K Street, 
Northwest, Washington, D. C., and to Walker and Dunlop, 
1200 15th Street, N. W., Washington, D. C. 

Was that telegram, according to your recollection, sent 
to each one of those companies? A. Well, it is obvious 
that this is an actual carbon copy of the original filed with 
the Telegraph Company, and the intention was that each 
one should receive the identical telegram. 

As far as I know, each one received or did receive a sep¬ 
arate telegram. 

I do not actually know. 

• *#*#**••• 

208 By Mr. Jameson: 

Q. After the middle of July, or the time I have just been 
speaking of, around the 13th of July, wfill you tell us what, 
if anything, you and Mr. Lloyd did in connection with this 
contract? A. Yes. 

I note from that telegram that at that time the date that 
the examiner would come down is indefinite. 

Mr. Lloyd and I went to New York about the middle of 
July for the purpose I am going to tell you, but, before we 
left, we must have heard, because we knew it, we must 
have been informed that the Examiner who would come 
down was Mr. Pouncey. 

• •*••••••• 
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210 About the 20th of July we started out on such a 
trip and stopped off in Washington on our way south. 

We checked with Mr. Berens. There was nothing par¬ 
ticularly to discuss with him at that time. Oh, we did have 
to tell him of the plan for Mr. Pouncey because we did not 
know it to put in our telegram; we told him that Mr. 
Pouncey was expected there, here, in Washington the end 
of the following week and that we expected to be back 
and be available to go ’round with the two of them. 

Mr. Berens did have one thing to discuss with us: 

Mr. Berens had, he told us that he had a mortgage situa¬ 
tion out in Alexandria on which he vrould like our opinion. 
He drove us out there and showed us a row of houses. 
The question related to whether or not the Guardian, 
whether or not in our opinion the Guardian would be in¬ 
terested or might be interested in the conventional type 
mortgage on that type of row of houses—I have some 
recollection it vras not that particular row, but a similar 
one that was going to be built, or something of the sort. 
Our answer to him was the only answer we could give and 
was from our knowledge of the kind of construction they 
were buying elsewhere that they might be, and Mr. Berens 
said that he himself would take it up with the Guardian. 

Q. Was there anything said about him having tried to 
get these funds elsewhere, or from other insurance com¬ 
panies? A. Yes. 

211 Mr. Berens certainly said he had tried to get such 
a mortgage from one of his connections, one of his 

other insurance companies and had failed. 

• •#*#**•#• 

As I said, we got back in Washington toward the end of 
the last week in July 1939. 

We went to see Mr. Berens and asked him whether he, I 
think, whether Mr. Pouncey saw him. 

212 Mr. Berens said he had not heard from Mr. Poun¬ 
cey although it was then very late in the week. 
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My recollection is that we stayed over one night, prob¬ 
ably until Saturday, that day, the last Saturday in July, 
and that we then telephoned the Guardian from Washing¬ 
ton to see if they knew where Mr. Pouncey was, and they 
said that they were without word as to his movements and 
the last that they had heard vras he had planned to come 
to Washington and that he should be there then, and so, it 
being Saturday, the end of the week, we returned to New 
York. 

Q. What happened thereafter? A. The following day, 
on Sunday, July 30th, the newspapers carried the announce¬ 
ment that the F. H. A., that is, the Federal Housing Admin¬ 
istration, had reduced the maximum rate which mortgagors 
could pay from 5 per cent, to 41 / 2 . 

That was a nation-wide reduction which went into effect 
either immediately or practically immediately; probably on 
August 1st. 

• •#****••• 

214 A. Well, this story came out on Sunday. So on 
Monday Mr. Lloyd and I went to see Mr. Pouncey. 
We found that he was back from his vacation. 

Q. Who is this Mr. Pouncey? A. He is the Assistant 
Manager of the Mortgage Loan Department of the Guar¬ 
dian. 

• •#•*••••• 

Mr. Pouncey told us that the reason he had returned 
from his vacation without stopping in at Washington was 
because he had gotten some kind of advance word of this 
cut in rates which he knew would temporarily upset the 
market, and, therefore, it would not be necessary to come 
to Washington or to go to Washington, as he put it, at 
that time. 

Mr. Pouncey said that the matter would have to be dis¬ 
cussed at a Committee meeting which was then set for later 
in the same week and that he would write to Mr. Berens 
fully about it as soon as he got ’round to it—in a day or 
so. 
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215 Q. You asked him about the Berens application 
at that time? A. We discussed it with him, yes. 

He was—what he intended to write Mr. Berens was 
simply to calm any disquietude he might have and tell him 
when he might expect some further action, you see. 

Q. Did you talk to Mr. Pouncey again after that? A. 
Yes, several times. 

Mr. Pouncey, immediately after that—my recollection is 
the following day—telephoned us that he was writing—I 
don’t know whether this is admissible in evidence or not, 
your Honor—he was writing to Walker & Dunlop very 
fully about the situation, but he was not writing Mr. Berens 
because Mr. Berens had telephoned him and they had dis¬ 
cussed it over the telephone. 

That was about August the first. 

Q. Did you thereafter receive this letter, or a copy of a 
letter, sent to Walker & Dunlop from the Guardian Life 
Insurance Company (handing a paper writing to the wit¬ 
ness). A. (after examining the paper writing last above 
referred to) We did. 

• •#•*••••• 

216 Q. Did you talk to either Mr. Pouncey or to Mr. 
Cloke after August 1, 1939, with reference to this 

F. H. A. announcement reducing the interest rate on F. H. 
A. mortgages? A. Yes, many times; very many times. 

You will remember that Mr.—I told you that Mr. Poun¬ 
cey or I testified that Mr. Pouncey told us the first day he 
got back, which was Monday, that there would be a Com¬ 
mittee meeting within a few days. 

That Committee meeting to which Mr. Pouncey referred 
in his talk with me, they told us, was postponed until to¬ 
ward the end of the month and, eventually, was never held, 
because—was never held until September, because more 
people were away on vacations than they had expected 
would be away on their vacations. 

Of course, the European War broke out over the Labor 
Day week end and Mr. Pouncey later told us that the Com- 



mittee meeting was held sometime around the date—I seem 
to remember the date as the 5th of September. 

In any case, the Committee meeting was held early in the 
month of September. Mr. Pouncey told us that the 
217 Committee meeting had taken place. 

Mr. Pouncey also told us, and of course we knew 
it, that on account of the weakness in bond prices because 
of or caused by, rather, the outbreak of the War, bonds had 
become temporarily more attractive than mortgages, and, 
for that reason, they were not going to go into new terri¬ 
tory at that time—they were not stopping buying F. H. A. 
mortgages from established contacts, but that they would 
not go into any new territory or into any new territories at 
that time. 

Well, that presented to Lloyd and me a problem of keep¬ 
ing in touch with the situation. 

We—our other work enabled us or caused us to keep in 
touch with bond prices and bond hazards, anyway, but we 
wished to keep in close touch with the Guardian to make 
certain that just as soon as they were ready to expand 
again we would know about it. 

Mr. Lloyd and I arranged we would check with each other, 
or with one another, and that one or the other of us would 
call up or drop in to see Cloke or Pouncey at least once 
every month. 

Q. You mean that after that talk with Mr. Pouncey you 
continued to see, you and Mr. Lloyd, to see and call either 
Mr. Cloke or Mr. Pouncey about once a month about this 
matter. A. That is certainly true. 

Mr. Lesh: He has not said that. He said that he con¬ 
veyed to his partner the thought that that might or should 
be done. He has not said that he did it. 

The Witness: You recall aright, but we did it neverthe¬ 
less. sir. 
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219 Q. How long did you continue to call thereafter? 

A. We, I would say, we continued to call thereafter 

for two years and more. 

We continued to call there until sometime around the first 
of November in 1941. 

We learned from our contacts, we heard from our con¬ 
tacts that the Guardian had appointed Mr. Berens, or the 
F. W. Berens Company, Mr. Berens ’ Company, their mort¬ 
gage loan correspondent down here in Washington. That 
was the first intimation we had ever had from any source 
that they were doing any business with Mr. Berens, because 
on those periodical calls they would state to us and tell us 
1 ‘We are not ready yet to go into the Washington area.” 

Mr. Lloyd and I immediately went to see the Guardian. 

I think it was Cloke we saw at that time. Whoever we 
saw, however, confirmed the fact that they had appointed 
Mr. Berens their mortgage loan correspondent and said " 
that they had, at that time, been buying mortgages from 
Mr. Berens for some time and were continuing to do so. 

We asked this chap how much, how many, what volume 
of mortgages they had bought from Berens. He said that * 
that was information he did not think he could give out. 

Q. These calls that you spoke of having made from some¬ 
time after Mr. Pouncey told you of the Committee 

220 meeting, in September, as I gather it,—you made 
some of these calls? A. I made some of those calls 

on the telephone and Mr. Lloyd told me that he made the 
others. 

• *#•##**** 

Q. At any time after August 1, 1939, did Mr. Berens, or 
did any one representing his organization, get in touch with 
you or Mr. Lloyd, to your knowledge, by letter, telephone, 
or other communication ? A. Mr. Berens never got in touch 
with us personally or by telephone or made effort, any ef¬ 
fort, that I know of to do so. * 

Sometime, about a year after 1939, sometime late in 1940, 
Mr. Lloyd showed me a letter—or it may have been a little 
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• •*•**••*• 

Q. At any time after August 1, 1939, did Mr. Berens, or 
did any one representing his organization, get in touch with 
you or Mr. Lloyd, to your knowledge, by letter, telephone, 
or other communication ? A. Mr. Berens never got in touch 
with us personally or by telephone or made effort, any ef¬ 
fort, that I know of to do so. 

Sometime, about a year after 1939, sometime late in 1940, 
Mr. Lloyd showed me a letter—or it may have been a little 
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later, early ’41, Mr. Lloyd showed me a letter which he had 
then recently received from Mr. Berens, which is the only 
communication we have ever had from Mr. Berens since 
1939. 

Q. I will ask you if this is the letter that he showed you 
(handing a paper writing to the witness). A. (after ex¬ 
amining the paper writing last above referred to) That’s 
the letter. 

Mr. Jameson: That has already been agreed to by coun¬ 
sel and I now offer the letter in evidence as Plaintiff’s Ex¬ 
hibit No. 7. 

• •***••••• 

221 By Mr. Lesh: 

Q. Well, what time in ’39? A. I am glad you asked that. 
From—from—from—the last contact with Mr. Berens in 
1939 came on our initiative when we passed on to him what 
Mr. Pouncey had told us after the Board meeting, early in 
September: from that time until this moment we have had 
no communication from Mr. Berens except that letter. 

Mr. Jameson: And that is a letter your Honor, Plain¬ 
tiff’s Exhibit No. 7, which I will now read. 

222 Q. Did you at about that time have any communi¬ 
cation of any kind from the Berens Company or 

from Mr. Berens in which he advised you that in late No¬ 
vember Mr. McLean, President of the Guardian Life Insur¬ 
ance Company of America, had visited him with reference 
to the purchase of mortgages? A. I have already said that 
we heard nothing from him except that letter. 

Q. And you heard nothing from him after that? A. 
And we heard nothing from him after that letter. 

Q. Now, you testified that in the early part of Novem¬ 
ber, Mr. Cloke advised you—November 1941? A. That is 
correct. 

Q. Mr. Cloke advised you that some purchases had 

223 been made by the Guardian Life from the Berens 
Company? A. That is correct. 
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Q. Now I ask you if—did you then write a letter to the 
Berens Company? A. I did. 

• **•*•••«• 

A. I sent this letter no longer than a few days after we 
had, Lloyd and I, had heard from outside sources that the 
Guardian had appointed Mr. Berens its mortgage corre¬ 
spondent, and after we had called upon the Guardian and 
had had confirmation of the fact. 

I sent this letter consequently—this letter I sent, it must 
have been in November, and probably it was Novem- 

224 ber 10th instead of October 10th. 

225 By Mr. Jameson: 

Q. May I ask you who defrayed your expenses in connec¬ 
tion with the activities that you have just portrayed to the 
Court in connection with securing sellers of mortgages and 
trying to find buyers for those sellers? A. Mr. Lloyd and 
I each paid our own expenses. 

Q. Did you receive any compensation of any kind from 
any one in connection with these activities ? A. None what¬ 
ever. 

Q. Can you tell us how long a period, approximately, that 
these activities covered? A. At least nine months. That 
is, at least nine months before our activities in connection 
with the Guardian were reduced to periodical checks and 

telephone calls—they did not cost much money. 

• #•*•***#• 

226 Cross-Examination 

By Mr. Lesh: 

#*##•«#«*• 

4 

227 Do you want a chronological history of my activi¬ 
ties? 

A. Well, I was in charge, I was district supervisor, dis¬ 
trict manager was my exact title, of Standard Statistics, 
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which included the D. C., until the spring of ’36, and I re¬ 
mained with Standard Statistics for about a year and a 
half thereafter. 

231 Q. When you went down to or when you went in 
to see the Guardian, to see Mr. Cloke, did you tell 

him that you had connections in Washington? A. I cer¬ 
tainly may have told him that I had connections in Wash¬ 
ington. I certainly may have. 

Q. And by “connections” what did you mean, sir? A. 
No, I would not use the word “connections”. I would use 
the word “contacts”. 

Q. Well, contacts. By that what did you mean? A. 
Well, to begin with, as I have already testified, I have been 
repeatedly talking with the leading investment man- 

232 agers of every important bank in Washington. 

I have talked with all the important security deal¬ 
ers and branches of the New York Stock Exchange, mem¬ 
bers of the local Exchange, etc. 

I have been into every important insurance company, 
although at the moment I remember only one—those are 
the companies in Washington. 

I should certainly say that those are certainly useful con¬ 
tacts in finding one’s way around the place if one wants to 
know who any mortgage brokers are in Washington people 
like that would be able to say. 

Q. Did you state that you had any representative here 
in Washington? A. We definitely said nothing of the sort. 

Q. If Mr. Cloke said you said so he is mistaken? A. If 
Mr. Cloke said we said so, he has remembered incorrectly. 

Q. When you went into see Mr. Cloke had you ever seen 
him before? A. Yes, once before, and, as far as I can 
recollect, only once before. 

Q. Sufficiently for him to know who you were? A. I do 
not know the purpose of that question, and, after all, that 
is getting into his mind. 

Whether or not he remembered us, I do not recollect. 
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Q. I can ask you this: 

Did you go in and introduce yourself? A. Yes, we did, 
and we had no difficulty getting in. * 

Q. You did not call upon or invoke any prior con- 

233 nection with the Guardian to get your interview? A. 
No. It was not necessary. 

Q. So far as you know, you and Mr. Lloyd were both 
strangers to him ? A. So far as I know we were. We made 
two preliminary contacts with him. 

Q. Approximately a month before the June 23d letter? 
A. Yes. The call in May, or April, whenever it was—our 
first call on him, and if he knew us I don’t know how he 
knew us. 

Q. At that time did you know what was the price at 
which F. H. A. loans, originating in this territory, were 
being traded? A. Yes. We certainly did. And also knew 
of one set of mortgages from this territory which were com¬ 
manding a much higher price than any other, something 
which few people knew. 

234 Q. Did you discuss rates with Mr. Berens when 
you saw him? A. We discussed rates with Mr. 

Berens when we saw him as far as we were in a position 
to, by which I mean this: 

Mr. Cloke had made it very plain that it was impossible 
to talk about rates for the very excellent reason that the 
Guardian had never bought any mortgages in the Wash¬ 
ington area. 

###•#*•*#* 

Q. What did you say to Mr. Berens along the line of 
what he could get for mortgages through an outlet to be 
produced by you? A. The maximum we could have said 
to Berens at that time was to tell him that this company 
was paying what amounted to an attractive price, as in¬ 
surance companies went, and that he would have to work 
that out there. 
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As I have testified, it was not until he reached New*York 
that we told him .what we thought that added up to 

235 in actual figures and we suggested that he try to get 
a price of 103 whereupon he set a price of 102. 

Q. I thought you said on direct examination it was not 
until in New York—not only not until he got to New York, 
but you mean down in the lobby, outside the Guardian Life, 
you for the first time told him what he might be able to 
get upstairs? A. No. We at the first time told him the full 
amount we thought he could get. 

Q. The first time you mentioned 103 was it downstairs? 
A. I think it was. It was the first time we mentioned 103 
as anything tangible that he should ask for. 

Q. How about 102 a /2 ? A. I have told you this and I am 
trying to give you a full answer, that when we were down 
here the first time the thing was necessarily on a conditional 
basis. The maximum we had to tell him, the only actual 
information we had was that this particular insurance com¬ 
pany was not operating in Washington or in the Washing¬ 
ton area but they had told us the rates they had been pay¬ 
ing for years, and, from what we knew about what other 
company-purchasers w^ere paying for mortgages from that 
same area, this particular company, the Guardian, was pay¬ 
ing attractive prices. 

Q. Without mentioning figures? A. We may very well 
have mentioned figures in other areas—we probably did. 

Q. Did you see Messrs. Walker and Dunlop and make a 
similar representation to them on the same trip to Wash¬ 
ington? A. We did—on the same trip? 

236 Q. That you saw Mr. Berens? A. We did. 

Q. Did you have the same sort of conversation 
with them? A. We did have the same sort of conversation 
with them, except as the situation varied. 

• * • • • • • • * • 

239 Q. Mr. Holmes, before the recess I had asked you 
whether the presentation you made of the matter to 
Messrs. Walker and Dunlop was substantially the same as 
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the presentation yon made of the matter to Mr. Berens. A. 
Certainly our introductory presentation was substantially 
the same; it may have been modified later by what we 
learned about their situation. 

For example: Walker and Dunlop told us they had a 
much larger volume of originations than Berens did, and 
we may have said to them: If the Guardian likes you then 
you may be able to supply all that they take. I don’t 
know. 

240 Q. But with respect to rates of premium that you 
expected they might be able to get from the Guardian 

Life, identical figures were mentioned? A. So far as fig¬ 
ures were mentioned they certainly would have been iden¬ 
tical—what they would expect to get, you asked? 

• *•«•••«#* 

241 Q. Now I would like you please, Mr. Witness, to 
read the first paragraph of that letter, and I will ask 

you whether that does not refresh your recollection that 
the premium of 102% was mentioned in the conver- 

242 sation with Walker & Dunlop. A. It may very well 
have been mentioned in the conversation and also in 

our conversation with Berens. 

Q. And as being something you could probably get out of 
the Guardian? A. Exactly. 

Q. And how about the servicing charge? 

Was that mentioned in your conversations with these 
two brokers? A. We may well have told them that the 
Guardian, in our opinion, was inclined to be somewhat more 
liberal than the other companies. 

Q. And you indicated a service charge of what? A. 
Something over J /4 of 1 per cent. 

Q. Can you tell us, from your recollection, whether % of 
1 per cent, was not mentioned in your conversation with 
Mr. Berens? A. I can tell you from my recollection that 
the Guardian said that they had—no, just a moment. 

I can tell you from my recollection that the Guardian 
said “we are paying”, told us they were paying their cor- 
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respondents in certain areas,—don’t ask me where, because 
I don’t know, as much as % of 1 per cent. 

That is all that I could have passed on to him. 

Q. Did you communicate that information to Mr. Berens ? 
A. I may have done so, yes. 

Q. And that w T as in Washington, before you went to New 
York? A. Quite correct. 

Q. So you did not talk 102 */> and 103—in other 
243 words, talk figures for the first time in New York, 
downstairs, before you went upstairs to your en¬ 
gagement? A. I have already testified in the beginning we 
certainly told Mr. Berens all we knew as to what the Guar¬ 
dian had actually been doing and paying as distinguished 
from what they could pay in the areas where they were 
buying mortgages as an indication to our minds that they 
would be liberal here. 

Q. Your contract with Mr. Berens was for a flat one per 
cent. ? A. Correct. 

Q. Was not that in contemplation* of at least 102 coming 
to Mr. Berens? A. I should like to answer that. 

Mr. Jameson: I think I object on the ground that the 
contract speaks for itself. 

The Court: We are going into what took place prior to 
this letter of June 23, 1939. There is no objection to that, 
is there? Your client testified to it at great length. 

Mr. Jameson: I withdraw the objection. 

• *•••*#•#• 

The Witness: Mr. Lesh, you are forgetting that noth¬ 
ing in that contract requires Mr. Berens to sell mortgages 
to the Guardian at any rate whatever. 

Mr. Berens had tw r o outs, if there was anything he did 
not like; he had two avenues of escape: 

In the first place, if there was—I could go further than 
that: If he did not like the insurance company we 
were discussing, he had no obligation to sell them 
any mortgages. 


244 
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If he did not like the rates which they offered, or any¬ 
thing about the arrangement, he was under no obligation 
to sell the mortgages, and we could not compel him to sell 
the mortgages. 

If he did not like, if the gross rates were not enough, 
after taking out our one per cent., to pay him enough, he 
was under no obligation to sell the mortgages. 

And there w T as still another out: if the final rate they 
offered him was unattractive, on that basis he could come 
to us and ask us to accept less commission. 

By Mr. Lesh: 

Q. Would you continue your explanation to this extent: 

Was not that rate fixed for the then market and if the 
market changed in 18 months, would that rate be appro¬ 
priate? A. Of course not, and Mr. Berens knew that as 
well as we. 

Q. You contemplated, when you saw Mr. Berens, estab¬ 
lishing a connection. How soon was that connection to be 
established with him? A. As soon as possible. 

Q. Well, about how soon? A. We had no control over 
how rapidly the Guardian would work. 

Q. What was your contemplation of a reasonable time 
within which you could establish the connection? A. We 
considered establishing a connection with a week. 

We did establish a connection within a week, is what I 
said. 

245 Q. That connection was to be completed by Mr. 

Cloke or Mr. Pouncey coming down here in July, I 
think you testified. 

Am I right? A. Well, it was to be various steps, various 
steps had to be taken and had to be gone through. 

First, Berens had to go to New York as he did. 

Second, Berens had to provide them with certain infor¬ 
mation, as he did. 

Third, Berens’ name had to be submitted to the Mort¬ 
gage Loan Committee, as we were told had been done. 
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Then someone had to come down to Washington to ap¬ 
prove certain areas of the city. 

And there may have been other formalities. 

Q. That is what I am referring to: 

Someone had to come to Washington, Cloke or Pouncey. 
A. Before the Guardian would begin to buy mortgages? 

Q. Yes. And you were to establish a connection for the 
sale of mortgages. A. That is correct. 

Q. And this telegram, which is now “Plaintiff’s Exhibit 
No. 3”, had to do with Mr. Pouncey or Mr. Cloke coming 
down to Washington. A. It had to do with a visit of a 
representative who, from the text of the telegram we could 
not know who it was going to be. 

Q. That w-as in July, July 11th or July 12th? A. Some¬ 
thing like that. 

Q. Within a matter of a couple of weeks? A. Yes. 

• »••••••*• 

248 Referring to these telephone messages, once a 
month, to Mr. Pouncey or to the Guardian Life, 
rather: 

When you telephoned, to whom did you telephone at the 
Guardian Life? A. We would usually telephone to Mr. 
Pouncey. Because Mr. Pouncey, he was the last person 
with whom we were in contact. By that I mean in person. 

Mr. Pouncey told us when and what he told us early in 
September, 1939, that the delayed Board meeting had been 
held, and in view of the War, bonds were, for the time 
being, more attractive than mortgages. 

Mr. Pouncey promised us then to let us know when that 
situation, when that attitude, changed. 

We w’ould ask for Mr. Pouncey. He was frequently un¬ 
available, and we got Mr. Cloke. Mr. Pouncey is Mr. Cloke’s 
superior. All the promises would come from Mr. Pouncey 
to keep us advised. 

• *••••••*• 

250 Q. You correct me if I am wrong in my under¬ 
standing. A. I testified this: 
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Mr. Pouncey told us after the circular had appeared that 
he having had advance either word of it or rumor of it, 
he had gone back to Washington—he had gone back to New 
York without going to Washington at that time; that in 
view of the cut in interest rates he would refer the general 
matter to his committee again—that was the Mortgage 
Loan Committee, a departmental committee, which he first 
expected would meet early in August. That meeting was 
delayed by vacations, and, ultimately did not take place 
until September, at which time the European War had 
broken out and bond prices had gone down drastically, 
making them relatively more attractive than mortgages for 
the time being—no one can say from one day to another 
“this will never be attractive again’’ or “this will always 
be attractive”—that is elementary in the way security 
prices go—they work that way. 

Q. Has that cut that was made on July 29th ever been 
restored? A. Never. 

Q. So that has remained permanent? A. That has re¬ 
mained permanent. 

Q. And it was not until November, 1941, that they 

251 told you they were buying from Berens? A. Not 
until November 1941. 

Q. Do you realize, sir, that in so saying and in so testify¬ 
ing, that you ’phoned every month, that you are in effect 
saying that they concealed from you for nine months, nine 
successive months— A. (interposing) We are so saying. 

I am so saying. 

Q. If they testified that they heard nothing more from 
you after approximately September, 1939, they are mis¬ 
taken, are they? A. Very definitely, and more than mis¬ 
taken. If they testified to such a thing somebody is de¬ 
liberately forgetting. 

• * • • • • * . * • • 

252 Q. You did ascertain that the same information 
contained in this letter of August 1, 1939, “Plain- 
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tiff’s Exhibit No. 6”, from Mr. Pouncey to Mr. Oliver N. 
Walker, had been communicated to Mr. Berens by telephone 
the same day. A. Mr. Pouncey called us up to tell us. 

Q. You did ascertain that fact? A. I have just told you 
he stated so. 

*•*•#*••••• 

253 Q. So you do not consider that this letter of 
August the first, nor the telephone message to Mr. 

Berens, as evidencing any change of policy on the part of 
the Guardian? A. Well, of course, a temporary change. 

There is no such thing as a policy in an insurance com¬ 
pany. 

Q. Well, whether you call it policy or not, they were tem¬ 
porarily or permanently no longer in the market for 
F. H. A. loans. A. From new territories, correct. Tem¬ 
porarily—correct. 

Q. And that dates from August 1, 1939? A. During the 
month of August, I prefer to say, they were in a state of 
suspension; they were awaiting the committee meeting. 
The meeting was going to decide. 

In September they were confronted by a different situa¬ 
tion, a new situation, an additional situation. 

Q. At least their attitude, as you understood it, is cor¬ 
rectly expressed in this letter which is “Plaintiff’s Exhibit 
No. 6”? A. It is. 

***#*•••*•• 

254 Q. Did you and Mr. Lloyd have a real estate brok¬ 
erage license? A. We did not. 

Q. Did you for the State of New York? A. We did not. 
Q. Did you have one in the District of Columbia? A. 
We did not. 

Q. Did you have a license from either jurisdiction be¬ 
tween that time and including the time in 1941 when Mr. 
Berens became the loan correspondent? A. Have such 
licenses? 

Q. Yes? A. We did not. 
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Q. And that answer applies to you as a partnership and 
to each of you individually? A. It applies to us as a part¬ 
nership and myself individually. 

Let him speak for himself. 

255 Q. Did you tell Mr. Berens you were dealing with 
Messrs. Walker and Dunlop? A. We did not. 

Re-Direct Examination 
By Mr. Jameson: 

256 I should say, perhaps I should say what happened 
to the second one, Walker and Dunlop: 

Walker and Dunlop were by no means as anxious for a 
New York connection as Mr. Berens seemed to us, and when 
the Guardian temporarily had no interest in buying 
new F. H. A. mortgages Walker and Dunlop lost their in¬ 
terest and, as far as I know, never approached the Guard¬ 
ian again and have never sold them any more. 

Q. In your conferences with Mr. Berens did you or Mr. 
Lloyd at any time make any representations that you would 
be the sole representative or solely represent the Berens 
firm? A. On the contrary, Mr. Berens could have told 
from what we have said or from what we said and told him 
about the volume the Guardian would like that we would 
try to find some people to fill up that additional quantity. 

By the Court: 

Q. When you wrote, or at least when you received this 
letter of June 23, 1939, from Mr. Berens and from Berens, 
Inc., did you regard in regard to that agreement or under¬ 
standing of contract that you were acting as agents for Mr. 
Berens? A. We had told Mr. Berens, your Honor, that it 
boiled down simply to this: we had told him we knew 

257 of an insurance company in the metropolitan area 
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which we were convinced could be interested in buy¬ 
ing Washington mortgages; that we would introduce him to 
that company on a certain basis which is expressed in that 
letter; and we regarded ourselves as a go-between as far 
as these mortgages were concerned, which we might sell. 
##•**•• ••• 

259 The Court: I am not asking that. I just want to 
ask him whether in this letter, whether in this mat¬ 
ter this letter authorizes him and Mr. Lloyd to act as agents 

for Mr. Berens. I am asking that. 

260 The Witness: Well, all we had promised and held 
ourselves as able to do was arrange a meeting for 

him with an insurance company which we had proper rea¬ 
son to believe would be interested in buying Washington 
mortgages. 

By the Court : 

Q. And you were not to do anything after that? A. Defi¬ 
nitely not. 

#•••***■••• 

262 Testimony of Grenville B. Lloyd 

Thereupon, Grenville B. Lloyd, one of the plaintiffs 
herein, was called as a witness for and in behalf of the 
plaintiffs, and, being then and there duly sworn by the Clerk 
of the Court to tell the truth, the whole truth, and nothing 
but the truth in response to interrogatories to him then and 
there propounded by counsel for the respective parties and 
by the Court, did assume the witness stand and, having been 
so sworn, did testify as follows on 

Direct Examination 

By Mr. Jameson: 

Q. Mr. Lloyd, will you state for the record your full 
name, please? A. Grenville B. Lloyd. 

Q. And will you state your age? A. 57. 

Q. And your residence? A. Plandome, Long Island. 



Q. Are you the same Mr. Lloyd that Mr. Holmes has just 
spoken of as having been in partnership with him in con¬ 
nection with the Berens contract? A. Yes. 

Q. And you were a partner of Mr. Holmes during those 
negotiations? A. Yes. 

Q. And throughout the period involved? A. Yes. 

Q. And still are? A. Yes. 

263 Q. Will you please tell the Court what experience, 
if any, you had with reference to being or in the mar¬ 
keting of securities and your knowledge of the security 
market ? A. From 1913 until 1925 I was continuously with 
investment banking houses, representing those houses in 
selling bonds. 

Q. Where? A. Do you want the detailed information, 
the sequence of events? 

Q. In what city and what investment houses? A. 
William R. Compton Company in their New York office. 
The Municipal Bond House of St. Louis. 

The National City Company a subsidiary of the National 
City Bank in New York City. 

William A. Reed and Company; later Dillon, Reed & 
Company. 

All of those were in the same city. 

And then Lloyd, as Kirby, Lloyd & Company, syndicate 
brokers and bond dealers for the above houses and others. 

Q. You have been in the court room here during the giv¬ 
ing of testimony by Mr. Holmes and have heard the testi¬ 
mony he has just given the Court? A. Yes. 

Q. Have you listened to that testimony? A. I did. 

264 Q. Will you tell us whether or not you were pres¬ 
ent with Mr. Holmes at the times and the places he 

mentions in connection with his testimony? A. In every 
instance that he mentioned. 

Q. Were you present at the time Mr. Holmes met Mr. 
Berens, when he first came to New York? A. The first 
time that Mr. Berens came to New York I was not, and 
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when Mr. Holmes, when he went up to the hotel to meet 
him. 

Q. But otherwise you were present at all the conferences 
about which Mr. Holmes has spoken? A. I was. 

Q. Will you tell us, please, whether or not the testimony 
as Mr. Holmes has related it as to conversations, letters 
received, and so forth, agrees with your recollection of the 
facts in this case? A. Absolutely. 

Q. From the period of September, from the period of 
around September, or early September, ’39, to December 
31, 1940, Mr. Holmes testified of certain telephone calls 
made to the representatives of the Guardian Life Insurance 
Company. 

Do you recall that testimony? A. Yes. 

266 Q. Will you tell us, Mr. Lloyd, beginning with the 
period of approximately September 1939, that is 

when they received the information that there was a change 
of policy or when, I should say, they had suspended buying 
in New York—not in New York but in new territories, after 
September 9th or after the early part of September, ’39, 
will you tell us, please, whether or not you made any efforts 
or communicated with the representatives of the Guardian 
Life Insurance Company of America? A. I used to talk 
to Mr. Cloke and to Mr. Pouncey. 

Q. How often did you make those contacts? A. Oh, I 
personally averaged one about once a month. It may have 
been around the first of the month—I mean on an average 
of once a month. 

Q. Do you recollect how those contacts were made? Were 
they made by ’phone? A. Telephone. 

Q. By telephone? A. Yes. 

Q. Who did you talk with? A. Mr. Pouncey on occasions 
and Mr. Cloke on other occasions. 

Q. How long after the early part of September ’39 

267 did you continue to make those telephone calls? A. 
Nearly two years; into the fall of ’41—’42. 
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Q. To the fall of 1942? A. The calls—I continued to 
make the calls at times, and in periods when Mr. Holmes 
did not make them, until we heard the Guardian was doing 
business with Mr. Berens. 

Q. Do you recall when that was? A. And I recall after 
that on one or two occasions. 

*••••••■••• 

By the Court: 

Q. When you received the letter from Berens dated De¬ 
cember 10, 1940, did you answer it? A. No, sir; I did not. 

Q. Why not? A. I do not know what my motive was for 
that time for not answering it. 

Q. Well, after you received that letter, according to your 
testimony, you continued above every month to call up the 
Guardian Life. A. That’s right. 

Q. Is that right? A. Yes. 

Q. Did you communicate that fact to Mr. Berens? A. I 
did not. 

Q. Why not? A. I don’t recall why I didn’t. 

***•**•*#• 

268 Cross Examination 

By Mr. Lesh: 

269 Q. And you formed this partnership in ’38 or ’39? 
A. In the fall of ’38. 

Q. In 1939, that is, there was no one—were you doing 
business under a firm name or style at that time? A. No. 
Just as individuals. 

Q. I meant you, individually. A. We had no assumed 
name. We just operated as Mr. Holmes and myself. 

270 Q. And did you have a broker’s license? 

A. No, no; I did not have a broker’s license. 

• ••• •••••• 
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Q. You understand that it is a real estate broker’s license 
that I am referring to. A. I was not dealing in real estate. 

• ••• •••••• 

Q. Did you have one? A. No. 

Q. And that answer applies both to New York and to the 
District of Columbia? A. That’s right. 

Q. And covers the period from 1939 to 1941 ? A. It does. 
Q. And when you made those telephone calls for 
271 nearly 2 years after September ’39, on behalf of 
whom were you acting? A. Myself and Mr. Holmes. 
Q. Not on behalf of either Mr. Berens or of Messrs. 
Walker and Dunlop? A. Certainly not Walker and 
Dunlop. 

The contacts were merely to find out from the insurance 
company, the Guardian, if they had yet resumed the buying 
of mortgages in outside territories and, in particular, 
whether they had gone into the Washington market and 
done business with Mr. Berens. 

Q. Your contract with Walker and Dunlop expired about 
a year after it was written. A. I don’t recall. 

Q. By its terms? A. I don’t recall. 

The Court: That is a fact. I read it. 

Q. For how long, if at all, did you attempt to make a con¬ 
tact for Messrs. Walker and Dunlop, a contact or a connec¬ 
tion for Walker and Dunlop? A. Not after September 
1939. 

Q. And why did you cease then? A. I can’t recall now 
why I did. 

Testimony of Richard W. Grisiuald 

290 Richard W. Griswald was called as a witness for 
and in behalf of the defendant. 


99 


i 


N 


Direct Examination 
By Mr. Lesh: 

Q. You are Lieutenant Commander Richard W. Griswald 
serving with the United States Navy? A. That is 

291 correct, sir. 

• *#*•*••••• 

Q. What was your connection, if any, with the Guardian 
Life during 1939, ’40 and ’41 ? A. I was then Manager of 
the Guardian Life for the Washington District. 

• ••*•**•*•• 

292 Q. And when did you first become acquainted with 
Mr. Berens ? A. The day that Mr. McLean made his 

first visit to Washington in connection with mortgage loan 
appointments. 

That, as I remember, was the last day of November of 
’41—of 1940,1 am sorry. 

• ••••*••••• 

293 Q. Will you relate the occurrences of the day when 
he first made his contact with Mr. Berens? 

• #••*•#••• 

294 So, inasmuch as he had expressed a wish to see a 
friend of his at F.H.A., I told him I would drop him 

at that itfan’s office and would go to my office which was just 
a block up the street. 

• #••#•*••• 

295 Q. Do you recall the name of the person attached 
to the office of the F. H. A. that he was visiting? A. I 

did. I did not know him at the time and later I came to 
know him and I remember it very well, J. Keegan, that is 
K-e-e-g-a-n. 

I was busy at my desk until, as I recollect, around 11 
o’clock. I had not heard from Mr. McLean all morning. I 
realized that if, as he said, there were several people he 


would want to see in town that he had better get started. 
So I went over to Keegan’s office, told his secretary, or 
asked his secretary to tell Mr. Keegan arid or Mr. McLean 
that I was outside. I waited about 10 or 15 minutes before 
Mr. McLean came out, finished his conversation with Mr. 
Keegan, and, as soon as he got out, he said: ‘‘There are 
several calls that I will want to make in a hurry.” 

• #••*•*••• 

297 Then Mr. McLean gave me several names of peo¬ 
ple that he said he wanted to call on if possible. 

I was familiar with two or three of, two of the three 
addresses that Mr. McLean gave me, but not the third; two 
of the three but not the third. 

Whether it was because I was familiar with the addresses, 
or why, we started making our calls in this order: 

"We went from my office at the northeast corner of Ver¬ 
mont and L Street to a building at 1200 15th Street where 
Walker and Dunlop were located then. I had met neither 
Walker or Dunlop, and it is my memory that Mr. Dunlop 
was not on hand that morning; that he had gone to the 
Army & Navy Game, but Mr. Walker was there even though 
we were calling upon him without notice. We probably 
spent half an hour there which would cover from, I think, 
11:30 until about Noon. 

From there we went down 15th Street. I had to look for 
numbers, meantime, because I was not sure of the location; 
we crossed over and visited an office about midway be¬ 
tween K and L, which, as I remember, was then occupied by 
the Offutt organization; I have not been able to refresh my 
memory on that because they are apparently out of business 
now; at least I did not find them listed. Mr. Offutt kept us 
waiting. I remember that it was lunch time. It ran on 
after 12 and we were still waiting to talk with Mr. Offutt 
and finally by the time Mr. McLean had had his talk with 
him it was between 12:30 and 1 o’clock or probably 

298 more likely a quarter to 1. 
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There were one or two other names on Mr. Mc¬ 
Lean’s list. 

• * • * # • • • • * • 

Did Mr. McLean come to yonr office with a list or with 
several names of people that we wanted to see? A. Yes. 

He had a list of them as I remember; it was not a formal 
list. 

Q. And were both Walker and Dunlop and Offutt on that 
list? A. Yes. 

Q. And who else? A. Berens. And there were 2 others. 

I said: I think that if we want to cover any more of these 
we had better make Berens the first one because he is just 
around the corner here. I recognized the name. And the 
Huirich Building was Mr. Offutt’s. 

We went to Mr. Berens office and there, for the first time, 
I—1 had to enquire for Mr. Berens because I had never met 
him, and I introduced myself as the local manager for the 
Guardian, and then I turned and introduced Mr. McLean as 
President of the Guardian Life. 

Q. Did either one of you gentlemen refer to any prior 
contact with Mr. Berens in your conversation with him, 
your “introducing conversation” shall I call it? A. Either 
of us? 

Q. Yes. A. No; No, uh-huh! ! 

299 Q. And you had no engagement that day with him? 
A. No. No. 

A. I think in the office at that time, or but a few minutes 
after, very shortly after, Mr. Boothby came in and the first 
thing definitely that I remember occurred is Mr. Berens 
suggesting immediately that since he had his car outside 
if Mr. McLean wanted to discuss a possible mortgage loan 
in connection with him, the first thing to do since it was 
Saturday afternoon was to get out and look over the land, 
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and we spent the rest of that afternoon driving around the 
Washington area with Mr. Berens and Mr. Boothby. 

A. I assume we left Mr. Berens’ office at 1:15; it could 
not have been more than 15 minutes before we were in his 
car, and under way, and it was getting dark before we fin¬ 
ished. As a matter of fact, the light held out and if Mr. 
McLean had not wanted to get back to New York at a rea¬ 
sonable hour, I think Mr. Boothby would have kept us tour¬ 
ing until it was quite dark. We covered an area—I remem¬ 
ber going out beyond Arlington Hall, in Virginia—I 

300 always get Lee Highway and Lee Boulevard mixed 
up, but certainly we went five or six miles into Vir¬ 
ginia and ultimately swung across to the northwest section 
of Washington, out across Silver Springs, Takoma Park, 
and over towards Hyattsville, and, how we got there I don’t 
know, but we were at Landover Hills on Defense Highway 
before the afternoon was over, and also in Anacostia, and 
I would say that before we got done we inspected at least 
10 different developments. 

• **•#•*••• 

Q. From the letters in the correspondence, can you now 
say that Mr. Pouncey did visit him? A. He did visit Wash¬ 
ington. 

Q. When? A. I would say about the middle of that 
month. In other words: 2 weeks after Mr. McLean’s visit. 

Q. Yes. But that month was November. A. The middle 
of the following month, I mean. 

By the Court: 

Q. You mean the middle of December of 1940? A. Yes, 
sir. 

e * • * • • • * # * • 

301 Q. With your memory so refreshed, do you know 
what the subject matter of his visit was? A. After 

Mr. McLean’s visit I had been asked by him to enquire 


/ 
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around, do a little informal investigating, for the Mortgage 
Department, for the Company, on these names that he had 
had, that he had collected from his Saturday visit. I do 
not remember what steps I took to gather that information 
for him. I assume that, as usual, I probably visited the 
Retail Credit Company and talked with the manager who 
was a very good friend of mine. I do remember, definitely, 
visiting the local office of the F. H. A. to talk with a friend 
of mine there, a friend and a fraternity brother. I gave 
him these various names. There were probably 5 on the 
list including a couple that we had not seen that Saturday, 
and I asked him for his opinion on them, as to their local ' 
reputation and the type of loan they were handling and so 
forth. I think that I ’phoned to his office regarding it; 
there is no correspondence in the file regarding such in¬ 
formation that I got. 

303 Cross-Examination. 

By Mr. Jameson: 

307 Q. Did he indicate to you whether he was or was 

308 not impressed with him ? A. That he was impressed. 

Q. That he was impressed? A. Yes. 

Q. And during this extensive tour did you observe 
whether Mr. Berens and Mr. McLean seemed to get along 
very well together or not? A. Quite well. 

Q. Would it be your impression that they were men very 
happy together and more or less inclined to be friendly? 

A. Yes. In other words, I think Mr. Berens had clicked with 
Mr. McLean. 

Q. You have known Mr. McLean for qiute some time, have 
you ? A. For nearly 20 years. 

Q. Would it be your impression that when someone 
clicked with him that they wx>uld pretty well realize that 
they were clicking with him? 
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309 The Court: If Mr. Lesh is not objecting to the 
question the witness may answer. 

The Witness: I think the answer to the question that he 
wants is: 

A person usually knew where he stood with Mr. McLean. 

Q. When you introduced yourself, and then Mr. McLean, 
to Mr. Berens do you recall whether or not you introduced 
yourself as from the Guardian Life Insurance Company of 
America? A. As I said before: I introduced myself as 
Manager for the Guardian and then I introduced Mr. Mc¬ 
Lean as the President of the Company. 

• ••••••••• 

• Testimony of Frederick W. Berens 

314 Thereupon, Frederick W. Berens was called as a 
witness for and on behalf of the defendant 

Direct Examination. 

By Mr. Lesh: 

Q. Mr. Berens, you are President of the defendant com¬ 
pany? A. That is corerct, sir. 

Q. And you were at the time of the events we have been 
enquiring about? A. I was, sir. 

Q. How long have you been in the real estate business 
here, sir? A. The mortgage loan business, the mortgage 
banking, since November of 1934. 

Q. And how far back does your familiarity with F. H. A. 
loans go? A. Since November, 1934. 

• •*#••••** 

315 Q. Do you recall a time when these gentlemen (in¬ 
dicating the plaintiffs) came to see you? A. I recall 

the gentlemen coming in along in June of 1939. 
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Q. Do you recall—did you know them before? A. No, 
sir. 

Q. Did they introduce themselves to you? A. Yes. 

Q. Tell you what they wanted? A. Yes. 

Q. What was it, sir? A. Well, they said that they 

316 were authorized by an approved mortgagee to nego¬ 
tiate for loans in this area, and they did not disclose 

who it was, although they did state the premium and the 
servicing fee which was considerably in excess of what I 
had been receiving. 

Q. Are you what is known as an approved mortgagee? 
A. I am. 

Q. You used the term “approved mortgagee’ in refer¬ 
ring to what they said they represented. A. Correct. 

Q. Would a person or a corporation in the capacity of 
the Guardian Life, buying mortgages from you, be 

317 also termed an approved mortgagee? A. They are, 
certainly. 

• ••••••##• 

Q. Is such a transaction in form and purchase by you of 
the loan and the resale of it to the insurance company? A. 
I would not use that exact term. 

We originate mortgages. We have real estate men bring 
them into us. We negotiate for them. We furnish construc¬ 
tion loans. We call that more originating than purchasing 
on our part. 

Q. Does the insurance company money, in the typical 
transaction, actually settle the loan at the Title Company? 
A. In most cases it does. Sometimes it is a local bank. 

We, in other words, use our banking facilities to make 
the loan and then at a later date send that loan to one of 
the insurance companies we represent. 

• •••••••*• 

318 Do you recall anything else they told you? A. 
They told me they could arrange an appointment in 
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New York with their people and if I would make the neces¬ 
sary arrangements to go up there they could handle the 
transaction for me. 

• ••**•*•*• 

Q. Was an appointment arranged? A. Yes, sir. 

Q. Did yon go to New York? A. Yes, sir. 

Q. Do you recall seeing them in New York? A. Yes, sir. 
But first when and where they met me, and just when, 
it is a little hazy here. That is back in 1939, and I would 
rather not say exactly what time it was and just where they 
met me, and where they took me, and what not. I would 
rather not testify to that. 

Q. Did you, pursuant to an appointment made by 

319 them, see anyone of the Guardian Life? A. Yes, sir. 

After all these promises they made to me, and all, 
they finally took me up to the assistant, to the assistant 
manager of the mortgage loan department. 

• • • • • • * • # • 

Q. And what was this gentleman’s name that they took 
you to? A. Mr. Cloke. 

Q. Did Mr. Cloke tell you that the Guardian Life was 
willing to pay 103 for loans? A. No, sir. 

320 He told me that the maximum they would pay 
would be 102, but that they would pay % for servic¬ 
ing or, rather, he thought they would pay % of 1% ser¬ 
vicing. ' 

Q. You have read Mr. Cloke’s testimony as to the inter¬ 
view between you and Mr. Cloke, have you not? A. Yes, 
sir; I have read it some few days ago. 

• *•••*••#* 

Was anything concluded between you that day; any agree¬ 
ment made? A. Between Cloke and myself? 

Q. Yes? A. Oh, no. Mr. Cloke was only the assistant to 
the assistant manager. 
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Q. And what did you do subsequent to that interview, at 
Mr. Cloke’s suggestion? A. Well, I was only with him a 
very few minutes. 

He suggested that, well, that I write the Guardian Life a 
letter setting for the qualifications and so on and so forth, 
which I believe I did, but can not recall the date. 

• ••*•#•••• 

321 Q. Now, sir, after you wrote this letter, what next 
occurred in your negotiations with either Mr. Cloke 

or his company? A. The next I remember was receiving 
a ’phone call from them. There may have been some minor 
thing that occurred in there, but the next I remember was 
receiving a ’phone call from them that there was no fur¬ 
ther interest in the purchase of loans. Now there may have 
been something in between there, but my memory may not 
serve me very well. 

\ 

322 Q. Do you recall any change in F. H. A. loan in¬ 
terest rates at about that time? A. Yes, sir. It was 

reduced to 4%%. 

Q. From what? A. I believe it was 5% prior to that, and 
prior to that time—oh, I can’t give you the dates on it, but 
prior to that time it was 5% plus % of 1 % servicing fee 
which was charged to the borrower, and then it was reduced 
to 5% and then, along about this time, it was reduced to 
4 Y 2 % and I think that was the primary motive in their 
withdrawing from the market. 

Q. Now, after that, sir, which we fix as approximately 
August the first, 1939, did you hear from Mr. Cloke or from 
Mr. Pouncey? A. No, sir. I never heard from any one of 
them, from the company as to these transactions we are 
speaking of: I never heard another word from them from 
that period on. 

Q. Did you hear anything from either of these gentle¬ 
men (indicating the plaintiffs). A. No, sir; never. 
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Q. When Mr. McLean—when, after that, did you have 
any contact with the Guardian Life? A. That was in the 
last week of November of 1940 is when Mr. McLean and 
Mr. Griswald came into my office, on a Saturday aft- 

323 ernoon, announcing and introducing themselves? 

Q. Did they'tell you what their business was? A. 

Yes. 

They told me that they represented the Guardian Life 
Insurance Company and they were then interested in enter¬ 
ing the Washington territory and they told me- 

Q. (interposing) Did you have in mind at that time your 
negotiations of the preceding year, plus some months, with 
these gentlemen? A. No; no, sir. 

Q. Or with Mr. Cloke? A. Sir? 

Q. Or with Mr. Cloke? A. No, sir. 

Q. How many—do you represent more than one insur¬ 
ance company; you do, do you not? A. I think we have 
about 9 active ones and we sell to approximately 11. I 
may be off one in there, but it is approximately that, because 
some are in and out of the market; a small company goes 
in and out of the market once in a while and we do not con¬ 
sider them an active company. 

• ••*•*••#• 

j 

324 The Witness: In talking to Mr. McLean that day 
I asked him how he happened to come in my office—it 

was Saturday afternoon and I was ready to go home. 

He said he had obtained a list of approved mortgagees 
from the F. H. A., and one of the men had indicated to him 
the approved mortgagees who could give him the best 

325 representation, and that list, referring to that one 
you referred to, he unquestionably said that he made 

the list from the list given him by the F. H. A., and I dis¬ 
tinctly recall that conversation. 

• ••••••••• 

Q. Now, shortly after that, sir, you wrote a letter to these 
plaintiffs—may I have Plaintiff’s Exhibit No. 7—will you 
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look at that, sir (handing to the witness the letter hereto¬ 
fore marked as Plaintiff’s Exhibit No. 7). 

(The witness examined the letter.) 

Q. What did you mean by saying “and as no further 
action has been taken and as this is part of the minutes a 
cancellation is in order”? 

Mr. Jameson: The letter speaks for itself. 

Mr. Lesh: You characterized it as deceptive. 

Mr. Jameson: That is my opinion of it as counsel but the 
letter speaks for itself. It is in evidence. It is a document 
that is in evidence. 

326 The Court: He has already testified that these two 
plaintiffs did nothing after the first of August 1939, 

as I recollect it. 

It would just be repeating that if you asked this ques-- 
tion. 

Mr. Jameson: These plaintiffs did nothing? 

The Court: What’s that? 

Mr. Jameson: That these plaintiffs did nothing—that is, 
to his knowledge. 

By the Court: 

Q. Is that what you mean by that expression? A. Yes. 
There was no action on their part. 

By Mr. Lesh: 

Q. If it be a fact that they had continued up to this time, 
the plaintiffs, and even thereafter to telephone and com¬ 
municate with the Guardian Life, did you know it? A. No, 
sir; no, sir. 

Q. Did you receive any answer to this letter? A. No, sir. 

• ••*•#•••• 

327 Q. The letter written October 10, 1941? A. Yes, 
sir; quite a few months later. That is the letter, I 


think. 
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Q. Exhibit No. 8 (handing the Exhibit to the witness.) 

Is that the letter? A. (after examining the Exhibit last 
referred to) Yes, that is it. 

Mr. Jameson: Your Honor, the testimony is the date is 
in error. It was actually sent November 10, 1041. 

The Court: It is dated October 10th, and it is corrected 
in a footnote now to state that the date is November 10, 
1941. 

Mr. Jameson: And the witness so testified. 

By the Court: 

Q. But that is the letter you have reference to? A. Yes, 
sir; that is the letter I have reference to, the first answer. 

Q. And that is the first answer or the first letter received 
by you after you wrote your letter which is set forth as 
Plaintiff’s Exhibit No. 7? A. Yes, sir. 

Q. Eleven months after? A. Eleven months after. 

By Mr. Lesh: 

Q. And does your answer cover oral communications as 
well? A. Yes. 

Q. Did you hear anything from them? A. Not a word. 

Q. Did you proceed after your letter of December 
328 10th with your negotiations with the Guardian Life? 

A. After November 10th? 

Q. After December 10, 1940. 

After Mr. McLean’s visit. A. Yes, sir. 

Q. What occurred after Mr. McLean’s visit as regarding 
further negotiations with the Guardian? A. I believe I 
appeared at their request again at the office, or I think 
I did. 

I set forth the possibilities or probabilities of what loans 
I could send them and out of what areas, and went through 
the usual routine that I have gone through with with other 
insurance companies I represent in the presentations of my 
qualifications to represent them, and sent them some sam¬ 
ple cases or sample loans, and, subsequently, signed two 
contracts with them. 



Ill 


Q. The two contracts that have been introduced in evi¬ 
dence? A. Yes. 

Q. Under date of February 1st? A. That is correct. 

• • • * * * • * , * # 

Q. In the course of the month of January, those contracts 
being dated the first day of February, did you receive in¬ 
formation that you had been or were about to be ap- 

329 pointed loan correspondent? A. I think that Mr. 
Pouncey called me from New York or, possibly, it 

seems to me I went in to see him one time when I was up 
there to straighten out some matters or, rather, to bring 
some further information that they needed. 

Q. And you accept as accurate Mr. Pouncey’s list which 
was transmitted with his last deposition, the list of the loans 
which you have sold to the Guardian Life? A. Yes, sir. 

• #•#•*•*## 

330 Q. Now, sir, looking at the amount of commis¬ 
sions paid to you, do you accept that statement in¬ 
troduced by the plaintiffs as correct? A. (after examining 
the document in question) Yes, sir. 

Q. Have you computed what that commission is in per¬ 
centage on the gross amount of loans you sold? A. Yes, 
sir: 1.6%. 

**•*•#•##• 

342 Q. When Messrs. Holmes and Lloyd came to see 
you in 1939, did you know that they had any similar 
arrangement with Walker and Dunlop? A. I did not. 

Q. Did they tell you anything about any arrangement 
they had with Walker and Dunlop? A. They did not. 

Q. When did you learn of any representation of Walker 
and Dunlop by them or any similar contract between Walker 
and Dunlop and them? A. When we were taking the depo¬ 
sition of Mr. McLean in New York—last month, was it? 
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Q. At that time you had an opportunity for further con¬ 
ference with me? A. Yes, sir; that is correct. 

Q. That was in the course of this litigation? A. May I 
change that—in the course of talking to you just prior to 
taking that deposition. 

##•#•••*#• 

344 Cross-Examination 

By Mr. Jameson: 

Q. Mr. Berens, I hand you the letter of June 23, 1939, 
marked Plaintiffs Exhibit No. 2, and I believe you just fin¬ 
ished testifying that you sent that letter. 

Will you tell me whether or not you wrote the letter. A. 
That is correct. 

Q. You dictated that yourself? A. Yes; that’s right. 

Q. Now, referring to the letter of December 10, 1940, 
which is Exhibit No. 7. 

You wrote that? A. Yes, sir. 

• ••*••••## 

Q. Well, in your letter of December 10th you refer, of 
December 10, 1940, you refer to an auditor who has come 
across a copy of a letter—to whom did you refer? 

345 A. I would be referring to my own auditor whom, I 
believe, was Paul Blocken. 

Q. When you say your own auditor, do you mean that he 
was an employee of yours regularly in the office? A. No. 
They come in at least once a month and go through the 
various files. 

**•#•••*## 

Q. In making these balances do they audit your corre¬ 
spondence? A. They frequently audit a lot of things. 

Q. I am asking you if that is part of their function there 
as auditors. A. Most certainly—even audit the minutes of 
our corporation. 

Q. Do they audit any contingent obligations or contracts 
in force? A. Most assuredly. 
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I discuss all of those things with my auditor. 

Q. And you do that once a month? A. Any cur- 

346 rent business I discuss with my auditors at least 
once a month, yes. 

Q. How long had that practice gone on previous to that 
date? 

Well, strike that. 

Was that the practice in 1939? A. Yes, that has been the 
practice in 1939. 

Q. In 1939 did you have outside auditors come in and 
make this audit? A. Oh, yes, yes. 

Q. And did they in connection with the audit audit your 
contingent obligations and contracts? A. My auditors? 

Q. Can you answer that “yes” or “no”—did they or not? 
A. Yes, they did. 

Q. They did? A. Yes. 

347 Q. I do not care to review them. Of course if you 
want the answer, all right—this outside auditors, 

these outside auditors, as I understand it, they would take 
matters from the previous audit which would be a month 
previous, and bring them up to date? 

Is that correct? A. That’s right. 

Q. And when they came in the next month, they would 
just take it from month to month, so it was really a monthly 
audit, wasn’t it? 

Is that correct? A. Right. 

Q. Did they make an annual audit also? A. They made 
an annual audit. 

Q. This same firm? A. Yes. 

• • • • * * * • • • * 

348 Q. So that annual audit is made generally when? 
A. The annual audit starts right after the 30th of 

September. 

Q. So your books are closed as of September 30th that 
year, and thereafter you have an annual audit as soon as 
is possible? A. That’s right. 
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349 Q. Will you tell us whether or not it w r as in con¬ 
nection with the monthly audit or the annual audit 

that you had this letter of June 23, 1939 brought to your 
attention? A. To the best of my recollection it was in con¬ 
nection with one of our usual monthly conferences on gen¬ 
eral business conditions with my auditor that that latter 
resulted. 

*•••••••** 

Q. This was brought, you say, to your attention in con¬ 
nection with one of the monthly audits ? Is that your 

350 recollection, and not the annual audit? A. No. It 
would be the monthly. 

Q. It would be the monthly audit? A. Yes. 

Q. And in these monthly audits, for two or three years 
previous, you always had commitments, etc., brought to 
your attention? A. Conferences on the general situation. 

Q. You had contingent commitments and contracts 
brought to your attention if there were such? 

Is that correct? A. Yes. 

Q. By the auditors? A. Either they would bring them 
to my attention or I would bring them to theirs. 

Is that what you mean? 

Q. Yes, yes. A. Thats right. 

Q. Now, turning to this paper which you have testified 
is a part of Mr. Pouncey’s testimony, given on the 12th day 
of January, 1944, listing the amount of securities purchased 
by the Guardian Life, the date purchased, and so forth, 
you testified on direct examination that you accepted those 
amounts, namely, the total of $724,005.57 as F. H. A. 
loans, and of $207,050.00 as conventional, and a total of 
$931,055.57. 

Is that correct? 

You testified that you accepted those figures as correct. 
Do you mean by that that you have checked them and be¬ 
lieve them to be correct? A. No, sir. I have said I accept 

them. 
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351 Q. This statement shows the total servicing fees 
paid to F. W. Berens as mortgage loan correspon¬ 
dent from December 31,1943, as $5,560.48. 

That also, you say, you accept as correct. 

Have you verified that ? A. I have not. 

Q. From your books ? A. No, sir. 

Q. You do not know it is correct yourself? A. That is 
correct. 

Q. But you accept it? A. Yes. 

352 Q. Now, you testified with reference to a visit 
which you made to Mr. — to the Guardian Life 

Insurance Company of America in New York, I think in 
June 1939. 

Who went with you on that visit, if any one? A. You 
know, I can not recall whether the plaintiffs met me or went 
with me to the building or went upstairs. 

I know while I was there I talked with, I think, Mr. 
Holmes, but I frankly can not admit whether they were in 
on the conference, whether they went to the building with 
me, or whether they went upstairs with me—I just can not 
recall that. I have tried to. But I know I did talk to them. 
Q. You went there as a result of an appointment which 
they made. 

353 Is that correct? A. That is correct. 

Q. And you do not recall whether or not they were 
with you during this conference? A. I really can not defi¬ 
nitely recall whether they were in that conference or not. 

Q. You do have a recollection of having seen them be¬ 
fore you went to the conference? A. Yes, sir. I am pretty 
sure I saw either one or both of them before that conference. 

Q. Do you have any recollection of asking them to go 
with you? A. No, I have no recollection of that. 

Q. And that conference was arranged pursuant to the 
letter of June 23,1939, the Exhibit No. 2, which you wrote, 
you said? A. That is correct, yes. 
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Q. Now you testified that the testimony—that you had 
read the testimony of Mr. Cloke, taken on the 12th day of 
January,—no, the 29th day of January, 1943, and your 
counsel asked you if you recall anything further that hap¬ 
pened. 

• ••«•••••* 

355 Q. Then you do not have a recollection at this time 
as to whether or not the testimony which Mr. Cloke 

had given of the conferences with you is correct or not. 

Am I to understand that? A. I did not say that. 

As I recollect it, in reading Mr. Cloke’s testimony, I saw 
nothing objectionable in there that I would consider par¬ 
ticularly objectionable. 

Is that what you want? 

Q. Your recollection of the testimony today is that you 
think the testimony with reference to his conference with 
you and subsequent events is correct according to your best 
recollection? A. To my best recollection, I think it is. Yes. 

Q. Is it—the letter of July 6, 1939—on or about June or 
July, 1939, were you desirous of making an additional or 
finding an additional outlet for mortgages which you 

356 had available? A. Yes, sir. 

Q. Had your supply of mortgages reached a point 
that you were from time to time compelled to sell them to 
banks instead of insurance companies? A. Would you like 
me to give you an explanation of how we handle the mort¬ 
gages. 

Q. Well, I don’t want to take the time of the Court just 
to— A. (interposing) Well, I think that that is involved 
with this question on that. 

Q. If you can recall whether or not around that period 
and prior thereto you had more mortgages to sell than you 
could sell to your then mortgage loan correspondents. A. 
All I can say is that we had more mortgages than we had 
offered our correspondent companies. 

Q. I call your attention to the letter of July 6,1939, and 
I am doing this to shorten this; I believe it has been ade- 
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quately identified in evidence as “D-l” to the deposition 
of the 29th of January 1943 in which you wrote to Mr. P. V. 
Cloke, Mortgage Department, Guardian Life Insurance 
Company, and in which you said: 

“As you know, we are now representing several Life In¬ 
surance Companies and although they are absorbing prac¬ 
tically all of the loans we originate our past experience 
indicates that there are numerous periods during which 
they retire from the field, making it necessary for us to 
forward loans to our local banks. In addition . . .” 

357 Mr. Lesh (interposing) Did you mean to leave out 
a sentence? 

Mr. Jameson (resuming): 

“.. . This results in the loss of the servicing and fire in¬ 
surance. In addition, we are only receiving % of 1 % on a 
large portion of our loans for this service and it is our de¬ 
sire to increase this amount to % of 1%, which is in line 
wdth the usual fee allowed.” 

By Mr. Jameson: 

Q. Having read that, will you tell me whether or not 
around that period you were anxious to find additional pur¬ 
chasers of mortgages which you had on hand ? A. I assume 
you want a full explanation ? 

Q. Yes. You may explain. A. We accumulate a num¬ 
ber of mortgages. We put them in our local banks. They 
finance those loans. We put up part of the funds. We re¬ 
tain the right to send them to one or more of our companies 
at a later date. We accumulate groups of them. We have 
never been stuck with a group of loans but I would have a 
tough time if I went to the Guardian Life and told them 
that I do not have any now but will have them in the future. 
For that reason we accumulate groups of loans and then 
say we have them to sell. 

Does that answer your question. 

Q. No, that does not answer my question. 
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I have asked you whether or not you had outlets for your 
loans other than banks that were adequate to take the loans 
which you were originating. A. Yes. 

358 Q. Well, is that statement that you were unable 
to dispose of your mortgages in many instances and 

that you had to dispose of them to banks with the loss of 
the servicing and fire insurance that you made in your let¬ 
ter of July 6, 1939, to the Guardian Life Insurance Com¬ 
pany, correct or not? A. As far as the sales end is con¬ 
cerned and as far as the salesmanship is concerned—that 
is one matter. 

Q. I have asked you whether that statement was correct. 
I don’t know what you mean. A. I will say the statement 
is not correct. 

Q. Did you have to, on occasions such as you describe in 
this letter, dispose of some of your mortgage loans to banks 
and lose the fire insurance and the service fee that you got 
from the insurance companies? A. I have never had that 
condition yet. 

• ••••••••• 

359 Q. Now you testified that you received, after you 
had had your interview with Mr. Cloke and sent the 

different letters that the evidence shows were sent, you re¬ 
ceived a telephone call about August 1,1939, from someone 
in the Guardian Life Insurance Company of America. 
Correct? A. That is correct. 

Q. And do you recall who called you? A. Mr. 

360 Pouncey. 

Q. Mr. Pouncy? A. Yes. 

Q. And at that time—will you state again your 
best recollection of what he told you ? A. That their Finance 
Committee had decided not to extend their operations into 
new territories due to the lowering of interest rates in 
effect by the F. H. A.; that they thought, temporarily, they 
would stay out of the market. 

Q. Do you recall that conversation and have just testi¬ 
fied Mr. Pouncey told you that they would temporarily stay 
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out of the market and not go into new territory—that is 
what you have just stated. A. As I recall it, that is ap¬ 
proximately what he said: that they had no further interest. 

Q. Well— A. (interposing) At that time. 

Q. I am calling to your attention the use of the word 
“ temporarily ” which you just related spontaneously as 
what he said, and you said he said they would temporarily 
stay out of the market. A. I believe that is what he said. 

Q. And that they were out of the market for that period 
of time and were not going to have any new corre¬ 
spondents. 

Is that correct? A. That is correct, to the best of my 
knowledge; yes. 

Q. Do you recall anything that he said with reference to 
the fact that they had made an investigation of your firm 
and determined that you were a qualified applicant 
361 for appointment as a mortgage loan correspondent? 
A. I really can not recall him saying that. 

Q. Do you recall Mr". Cloke ever advising you that they 
had completed their investigation in the mortgage division 
and that you were qualified as an applicant for appoint¬ 
ment as a mortgage loan correspondent at any time prior 
to this? A. I do not quite get your word as an applicant 
for it, because no one is an applicant for it. 

Q. I mean that you were—there is a difference from 
being an applicant and the applicant who has had the ap¬ 
proval of the division which nominates them to the Finance 
Committee. 

You are familiar with that procedure? A. Oh, yes; very 
familiar. 

Q. Perhaps it would be clearer if I used the words that 
you were a qualified candidate for appointment. A. I 
never remember him saying that but I won’t deny he did 
say it, but I can not remember back in 1939 him saying that. 

Q. If Mr. Pouncey testified that his recollection is that 
he did so advise you, that they had investigated in their 
division and had found you to be a qualified candidate for 
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appointment, would you say that his testimony was correct 
or wras incorrect? A. Yes, I would say his testimony was 
correct. 

I don’t know what they do up there. 

Q. And if Mr. Cloke testified that he had so notified you, 
you would consider his testimony correct? A. I would 
think so, yes. 

Q. Did you consider that a final disposition of all 

362 of your prospects of being put in a position to sell 
mortgages to the Guardian Life Insurance Company 

of America? A. Yes. 

Mr. Lesh: Considered what? 

Mr. Jameson: The telephone conversation. 

The Court: Of the first of August, ’39? 

Mr. Jameson: Yes. 

B the Court: 

Q. And your answer is “Yes”? A. Yes, I did. 

By Mr. Jameson: 

Q. Did you get in touch with Messrs. Holmes and Lloyd 
and tell them about this conversation? A. I don’t recall 
having gotten in touch with them. 

Q. Did you make any entry at that time on your books 
concerning the contract that you had with Messrs. Holmes 
and Lloyd? A. I would not know, would not know what 
you mean by making an entry regarding a contract—no, I 
did not do anything regarding that letter that wras in there 
that I know of. 

Q. I beg your pardon? A. I say I did not do anything 
regarding that letter that was in there that I know of. 

I don’t recall it if I did. 

Q. And when your annual audit in 1939 was made, in 
December, did you do anything about the letter of June 23, 
1939 ? A. No, indeed. 

Q. You did not? A. No. 

363 Q. The letter was in your files, as it had been, and 
was one of the contracts which were carried in the 
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regular files, and that was a contract which, according to 
your regular procedure you would have had called to your 
attention by your auditors? A. No, no, no. You are con¬ 
fusing, a little. 

Q. You have testified to that, but go ahead. A. Do you 
want me to explain? 

Q. Yes. A. As I said before: Whenever we are nego¬ 
tiating some deal, I have taken my auditor—he comes in 
monthly—and discussed that with them, but I can not con¬ 
ceive of an auditor going through the files arid looking at 
all correspondence. 

Q. Then that correspondence was in the files throughout. 

That letter, that contract, that which I am pleased to call 
a contract, was in your files from August 1,1939, until De¬ 
cember—well, until it was taken out on account of this liti¬ 
gation, was it not? A. That is correct. 

Q. And it was not until you were, as you have just sug¬ 
gested and have just stated, negotiating some deal that you 
had occasion to look at that letter. 

Is that correct? A. That is correct, yes. 

Q. And unless you were negotiating some deal, you 
vrould not bring these contracts or such contracts to the 
attention of your auditors ? A. No. I doubt it. 

Q. Yes; yes. In your letter you said that the audi- 
364 tors in 1940 called this to your attention. 

You were negotiating some deal with the Guardian 
Life Insurance Company prior to that date, were you not, 
with reference to the sale of mortgages? A. Yes, a short 
period prior to that. 

Q. How did the auditors happen to discover this at that 
particular period and not discover it between August 1, 
1939, and December 10, 1940? A. When you negotiate a 
deal with a company you naturally go back in your files and 
look to see what is in there. 

I naturally did that and I quite naturally always do it, 
and if the phrasology says they called it to my attention 
maybe it was dictated that way; maybe I called it to his 
attention. 
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I am writing these letters in business you see, and not 
thinking about litigation in doing that, of course. 

Q. But it was not until ten days after the President of 
the Guardian Life Insurance Company of America called 
upon you that you decided to correspond with the plaintiffs 
here, Holmes and Lloyd, and advise them with reference to 
this contract and their attitude on it. A. That is correct. 

Q. Up until that time it was kept in your files as one of 
the regular contracts which you had entered into. 

Are you answering me ? A. Yes, it was in the files. 

Q. It was in the files as one of your current contracts? 
A. It was in the files. 

I did not answer that that was a current contract. 

I said: It was in the files. 

365 Q. You had—nothing had occurred between Au¬ 
gust 1, 1939, and the visit of Mr. McLean in Novem¬ 
ber, November 10, 1940, to cause you to attempt to cancel 
the contract, had it? A. Not a thing. 

Q. Now, when Mr. McLean, accompanied by Mr. by Com¬ 
mander Griswald called at your place in November, Novem¬ 
ber 30, 1940, did they state whom they represented? A. 
They did. 

Q. And that was the Guardian Life Insurance Company 
of America? A. That is correct. 

Q. You knew that that was the same Company that you 
had been taken to by Messrs. Holmes and Lloyd and by 
them introduced to? A. It never occurred to me at that 
particular time, but it did at a later date—Life Insurance 
Companies, why, I have done business with hundreds of 
them during this period. 

Q. You at that time had a contract in your files with 
Holmes and Lloyd dealing with the Guardian Life Insur¬ 
ance Company contract ? A. That is correct. 

The Court: I do not know that this line of cross-exam¬ 
ination is altogether fair to the witness. 

You keep calling that letter of June 23, 1939, a contract 
and this witness is saying “yes”. 
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I will ask you: 

By the Court: • 

Q. When you got this ’phone message in the first part of 
August, 1939, did you regard it that the matter be- 
366 tween you and these plaintiffs was all off? A. Un¬ 
questionably. 

Q. Dismissed it from your mind? A. Dismissed it from 
my mind; yes. 

*••**#••** 

368 Q. Now, after Mr. McLean’s visit, I understood 
you to testify that you made a trip to New York and 

you saw Mr. Pouncey there. 

That was the same Mr. Pouncey, was it not, that 

369 ’phoned you on August 1st, 1939? A. That is cor¬ 
rect. 

Q. Now, according to the contracts or to the sales listed 
in the exhibit filed by Mr. Pouncey, the sales of mortgages, 
when you testify that the over-all amount received approxi¬ 
mates 1.6% as a commission, will you tell us whether or 
not many of these mortgages, mostly the F. H. A. mort¬ 
gages, were not sold at a premium of 2%? A. Yes, there 
were a number of them. 

Q. And some as high as 3%? A. I think there were a 
few at 3; that is right. 

• •••••••*• 

372 Q. Now, all these mortgages that you submitted 
on December 30, 1940, with that letter to the Guar¬ 
dian Life Insurance Company of America, the exhibits Nos. 
9 and 10 furnished by you with the stipulation, show that 
the following were purchased or at least a purchase-com¬ 
mitment letter was issued to you on January 7,1941: 

• #•#••••*• 

373 or a total of $49,319.23. 
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Q. Well, if this list that your counsel furnished us was 
taken from your files and shows January 27, 1941, as the 
then date of purchase, and we have stipulated that that is 
the date of the commitment letter, would you assume that 
to be correct? A. I would assume it to be correct. 

Q. Now, in addition to that group of mortgages for the 
sum of $49,319.23, the list also shows purchases totaling 
$33,143.03, as having been made on January 27, 1941. 

Do you have any recollection of when those purchases 
were submitted to the Guardian Life Insurance Company 
of America? A. I would not have any way. • , 

376 Q. Going back to your first visit to Mr. Cloke in 
June of ’39, in which, you testified, you told him that 
they would—in which you testified that Mr. Cloke told you 
that the Guardian would not pay 3 % as premiums on loans 
—is that your testimony, that Mr. Cloke told you that the 
Guardian Life would not pay 3% on loans? A. That is 
correct. 

Q. Did you see Messrs. Holmes and Lloyd at any time 
after that and attempt to alter your contract because of 
that statement—if it was made? A.»I do not think so. I 
do not think any attempt was made to alter the contract, as 
you put it. 

Q. I believe you testified that after this conversation of 
September—of August 1, 1939, you did not,—the conversa¬ 
tion with Mr. Pouncey—you did not attempt to get in touch 
with either Messrs. Holmes or Lloyd with reference to 
what you had been told. A. No, I don’t think so. I don’t 
think I ever got in touch with them, nor they with me. 

Mr. Jameson: I did not hear you. 

The Reporter (reading): 

“Answer: No, I don’t think so. I don’t think I ever got 
in touch with them, nor they with me.” 

The Court: He said he didn’t think he got in touch with 
them nor they with him. 
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By Mr. Jameson: 

Q. You were present, were you not, on January 12,1944, 
when the depositions were taken in New York?- A. Is 
that the deposition of Mr. McLean that you are 

377 talking about? 

Q. Yes. A. I was. 

Q. And prior to the taking of that deposition, do you re¬ 
call whether or not you and Mr. Lesh had a conference 
with Mr. McLean? A. I think we had a few minutes there 
with him, yes. 

Q. Mr. Pouncey was also in the room with you, was he 
not? A. Yes, he was. 

Q. Were there any other persons in the room at this con¬ 
ference? A. I don’t think so. No, I don’t remember of 
any one else being there. 

Q. When Mr. McLean visited you in— 

The Court (interposing): Just before you ask another 
question: 

Counsel for the plaintiffs has just said: Was anybody, 
else present in this conference. 

I did not understand the witness to have called it a con¬ 
ference. He said they had a few words, or a few minutes’ 
talk, with Mr. McLean, Mr. Pouncey and Mr. Lesh. 

By the Court: 

Q. Did you testify as to its being a conference? A. No, 
sir; a five minute talk. 

The Court: So, that was misleading. 

You called it a conference. He has never said it was a 
conference. 

Mr. Jameson: I appear to be very inept in the 

378 choice of words, your Honor. 

The Court: What? 

Mr. Jameson: I say: I seem to be rather inept in the 
choice of words. 

The Court: No. It looks as though—here is the defen¬ 
dant, and the defendant’s counsel, and two witnesses. They 
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are going to make depositions, and you try to put into the 
mouth of the witness words that would be construed to 
mean that they had a conference before the taking of the 
depositions when, what the witness said, all that happened 
was that he had a few minutes talk with them. I would 
not call it a conference and this witness does not. 

Go on with your examination. 

Mr. Lesh: I assure your Honor that it was too short a 
conference to suit me. I say that as an officer of the Court. 

By the Court: 

Q. Did you discuss what you were to testify in the case, 
or what these witnesses were to testify? A. No, sir. I 
think you have to know Mr. McLean to know that we did 
not. 

*•••*••••• 

Testimony of J. Duncan Holmes. 

379 J. Duncan Holmes. 

Direct Examination 

By Mr. Jameson: 

Q. Mr. Holmes, you testified I think, on cross-examina¬ 
tion,—Mr. Holmes, referring to the testimony heretofore 
given in reference to the telephone calls to either Mr. Poun- 
cey or to Mr. Cloke at the Guardian Life Insurance Com¬ 
pany, after August 1, 1939: 

Will you tell me whether or not in the calls that you had 
testified you made you discussed the Walker and Dunlop 
contract? A. The telephone calls to whom, Mr. Jameson? 
Q. You said—to anyone you called at the Guardian 

380 Life Insurance Company, after August 1 , 1939. A. 
Perhaps during the month of August but not after 

early September. 

Q. Will you tell us if in those conversations you spoke 
in connection with the Berens Contract or in connection 
with the Walker and Dunlop contract? A. Solely about 
the Berens contract. 


Q. Will you tell us why you did not call about the Walker 
and Dunlop contract? A. Yes. As a matter of fact, it is 
pretty obvious, I should say, from the documents in evi¬ 
dence : perhaps I could piece them together better: 

In the first place, we had a contract with Mr. Berens 
which provided for 1% commission without any reference 
as to prices. 

There had been this cut in interest rate which, of course, 
affected the bond prices and the mortgage prices, as sev¬ 
eral people have testified. 

Mr. Berens had offered to sell his mortgages to the Guar¬ 
dian at 2%, and I believe there is a letter from him in evi¬ 
dence which confirms that. 

Our contract with Walker and Dunlop was on a totally 
different basis: we were to receive no commission whatever 
unless they sold their mortgages to Guardian at 102% or 
better, and it seemed to us that this change in conditions, 
with this change in conditions it was very much more likely 
w T e would be able to work out an arrangement or a price 
which would be satisfactory to Berens than one that would 
be satisfactory to Walker and Dunlop. 

381 Q. Now, turning your attention to the letter of De¬ 
cember 10, 1940: 

Did you receive that letter in the mail, Mr. Holmes? A. 
My impression is it went to Mr. Lloyd’s home address. 

Q. Did he bring that letter to your attention? A. He 
did. He showed it to me. 

Q. Will you tell us what you did after you received that 
letter? A. Yes. 

Well, the first thing which we did was to check, with a 
little extra care, the Guardian or with the Guardian, rather, 
and ask them a little further than usually we did, whether 
they were doing anything in Washington, or planning to, 
because we were very suspicious about the letter; we were 
very suspicious about the way it arrived; and we were very 
suspicious about the wording of it. 
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However, when the Guardian gave the usual assurance 
that they were not yet ready to go into the Washington 
territory, or in the Washington area, we did not pursue 
that angle further. 

I did, however, tell Mr. Lloyd that I felt we ought to con¬ 
sult a lawyer about it. 

It was arranged that I show the letter to a friend of mine, 
a lawyer, Mr. Douglas Amann, 70 Pine Street, New York. 
He eventually referred me to you, Mr. Jameson, to get his 
opinion on its effect, and whether we should answer it, 
and— 

Mr. Lesh (interposing): I think we should object to 
him stating any communication that passed between him 
and his counsel. 

The Court: How could that be binding on this de- 
382 fendant, whether this man went to see a lawyer or 
not? 

Mr. Jameson: It is only offered in rebuttal to the ques¬ 
tion asked whether they answered it or not. 

The Court: He can answer whether he answered the 
letter or not. 

By the Court: 

Q. You say it was not answered? A. It was not an¬ 
swered. 

Mr. Jameson: He is explaining why. 

Mr. Lesh: He so testified before and he could have ex¬ 
plained it then. 

• ••••••••• 
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39i in. 

EXHIBITS. 

Plaintiffs Exhibit No. 3. 

Pre-Trial Exhibit DAP Justice. 

Pre-Trial Exhibit FDL Justice. 

WESTERN UNION 

July 11, or 12, 1939. 

To: Fred’k W. Berens, 1627 K St., N. W. 

Street and No.: Walker-Dunlop, 1200 15th St., N. W. 

Cloke wishes me to advise you that arrangement with you 
approved in principle planning to send down investigator 
next week or shortly thereafter delay due to vacations stop 
Holmes and I also expect to come with investigator stop 
Should you be New York during interval please advise 

G. B. LLOYD. 
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Filed Jun 30 1944 

Plaintiffs’ Exhibit No. 4 

Phone NAtional 8280-8281 

Mortgage Loan Correspondents 
Massachusetts Protective Association, Inc. 

Massachusetts Protective Life Assurance Co. 

Paul Revere Life Insurance Co. 

Security Mutual Life Insurance Co. 

FREDERICK W. BERENS, INC. 

Mortgage Loans 

Heurich Bldg., 1627 K Street, N. W. 
Washington, D. C. 

July 13,1939. 

Mr. J. Duncan Holmes, 

50 King Street, 

New York City, N. Y. 

Dear Mr. Holmes: 

We have the Western Union night letter sent by Mr. 
Lloyd and will look forward to meeting the investigator 
for the purpose of making a survey of the city whenever 
it is convenient for him to make the trip. 

For your information, I have an apartment at Ocean City, 
Maryland and usually spend the week-ends from Friday 
afternoon through Monday. However, if he intends to be 
in Washington during these periods I will be pleased to 
make the necessary arrangements to be in the office and 
suggest that you either wire or write in ample time to 
make these arrangements. In any event, regardless of the 
day, I will appreciate one or two days notice. 

Very truly yours, 

F. W. BERENS. 


FWB-g 
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395 Filed Jun 30 1944 

Plaintiffs’ Exhibit No. 6 

THE GUARDIAN LIFE INSURANCE COMPANY 

OF AMERICA 

Established 1860 Under the Laws of the State of New York 

50 Union Square New York 

Mortgage Department 
Robert McDowell 
Manager 

Burlye B. Pouncey 

Assistant Manager August 1, 1939. 

Mr. Oliver M. Walker 
Walker & Dunlop, Inc. 

122 15th Street, N.W. 

Washington, D. C. 

Dear Sir: 

Mr. J. Duncan Holmes and Mr. G. B. Lloyd called yes¬ 
terday to discuss the situation with respect to the purchase 
of loans on single family residences in the vicinity of Wash¬ 
ington, D. C. insured by the Federal Housing Administra¬ 
tion, as discussed by them recently with Mr. Cloke of this 
office, who is now on vacation. 

It had been arranged that the undersigned visit Wash¬ 
ington during the last week of July to inspect the locations 
of the developments and to discuss other details that would 
enable the Company’s Finance Committee to give final con¬ 
sideration to the appointment of a representative in Wash¬ 
ington for FHA loans, but notice was received of rather 
drastic changes in the administrative rules of the Federal 
Housing Administrator so it was decided that it would be 
advisable to postpone the trip until the changes had been 
made public and could be reported to our Committee. We 
received yesterday from the FHA details of the changes 
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which would appear to affect our discussion only to the ex¬ 
tent of the change in interest rates on single family resi¬ 
dences insured under Section 203. The change provides 
that mortgages may bear interest at such rates as may be 
agreed upon between the mortgagee and the mortgagor, 
but in no case is such interest rate to be in excess of 4 1 /*>% 
per annum. As you were advised by Messrs. Holmes and 
Lloyd, our Committee had so far approved in principle the 
purchase of FHA loans in the vicinity of Washington bear¬ 
ing interest at 5% gross and 4%% net, after payment of a 
fee to the servicer of % of 1% per annum, such loans to be 
purchased at figures between 102.75 and 103. Loans on the 
aforesaid basis w’ould have yielded this Company approxi¬ 
mately 3.94% for the twenty year terms and 4% for the 
twenty-five year terms. 

Incidentally, the yield will be materially reduced by the 
new administrative rules. For example, assuming that new 
loans will be made at the maximum rate of 4*4%, the yield 
to us could not exceed 3.75%, after paying a servicing fee, 
and less than that if we should pay in excess of par for 
them. Under the circumstances, the question will have to 
be resubmitted to the Company’s Finance Committee, sub¬ 
ject to a recommendation that must be made by a Sub-Com¬ 
mittee consisting of the President, Vice-President and Man¬ 
ager of the Mortgage Department, and it appears now that 
the Sub-Committee will not be able to meet until the vaca¬ 
tion period has ended, which will probably be the latter 
part of this month. 

396 You can appreciate that the changed rules of the 
Federal Housing Administration may bring about 
other changes which will be controlled by the market gen¬ 
erally—for example, the price which such loans will bring, 
the attempt of borrowers at higher rates to refinance exist¬ 
ing loans, the size of servicing fees, etc. Such changes will 
be watched by us in the hope that new rules of the Finance 
Committee for the purchase of FHA loans may be adopted 
as quickly as possible. In the meantime, and as Mr. Lloyd 
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was advised by Mr. Cloke in July, we would not expect you 
to submit any applications to us until our Finance Commit¬ 
tee has approved specific developments in and near Wash¬ 
ington and has authorized us to execute a written agree¬ 
ment with the servicer. As to the servicer, we are glad to 
state that, although the list which we were originally in¬ 
vestigating has been narrowed to only a few, Walker & 
Dunlop, Inc. is among those being seriously considered, 
subject only to a final selection to be made by the Finance 
Committee after a representative of the Company has been 
to Washington to report upon servicing facilities and other 
matters in detail. We hope to be able to reach a final con¬ 
clusion in the reasonably near future, and shall write to you 
immediately thereafter. 

Very truly yours, 

MORTGAGE DEPARTMENT 


B. B. Pouxcey 
Assistant Manager 

BBP/B 
CC to: 

Messrs. J. Duncan Holmes and G. B. Lloyd 
Suite 4017 
60 East 42nd Street 
New York, New York 
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397 Filed June 30 1944 

Plaintiffs’ Exhibit No. 7. 

Phones National 8279-8280-8281 

Mortgage Loan Correspondent 
Massachusetts Protective Association, Inc. 

Massachusetts Protective Life Assurance Co. 

Paul Revere Life Insurance Co. 

Security Mutual Life Insurance Co. 

Fidelity Mutual Life Insurance Co. 

General American Life Insurance Co. 

FREDERICK W. BERENS, INC. 

Mortgage Loans 

Heurich Building, 1627 K Street, N. W. 
Washington, D. C. 

December 10, 1940 

Messrs. J. Duncan Holmes and G. B. Lloyd 
Box 246, Manhasset 
Long Island, New York 

Gentlemen : 

Our auditor has come across a copy of a letter dated 
June 23, 1939 in which we agree to pay you a commission 
of 1% providing you establish a connection with one or 
more purchasers, and as no further action has been taken 
and as this is a part of the minutes a cancellation is in 
order. 

We have taken the liberty of cancelling this on our rec¬ 
ords and would appreciate a confirmation. 

Very truly yours, 

F. W. BERENS 

FWB :cjs 

*••••••••• 
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413 Filed Jun 30 1944 
Plaintiffs’ Exhibit No. 14. 

December 7,1940 

James McLain, President 
The Guardian Life Ins. Co. of America 
50 Union Square 
New York City, N. Y. 

Dear Mr. McLain: 

We thank you for your letter of December 3rd in which 
you advise that in all probability your Mortgage Officers 
will visit Washington within the next week or ten days. 

We are looking forward to this visit and trust we will 
be notified in advance in order that interviews may be ar¬ 
ranged with prospective clients. 

Very truly yours, 

F. W. BERENS 

FWB :cjs 

414 Filed June 30 1944 
Plaintiffs’ Exhibit No. 15. 

December 13, 1940 

Burlye B. Pouncey, Assist. Manager 
The Guardian Life Ins. Co. of America 
50 Union Square 
New York City, N. Y. 

Dear Mr. Pouncey: 

We have your letter of December 12th, and will look for¬ 
ward to meeting you and Mr. Topping on Wednesday or 
Thursday of next week. If possible, it will be appreciated 
if you will designate the exact day in order that we may 
make the necessary appointment with the builders. 


136 


Both Mr. Boothby and I will be available and trust that 
you will spend at least a couple of days with us, and we 
assure you that our relationship should be mutually prof¬ 
itable. 

Very truly yours, 

F. W. BERENS 

FWB :cjs 

#•••*••••• 

417 Filed Jun 30 1944 

Plaintiffs' Exhibit No. 17 

December 30, 1940 

Mr. Burlye B. Pouncey 

The Guardian Life Ins. Co. of America 

50 Union Square 

New York, New York 

Dear Mr. Pouncey: 

We have reviewed the list of loans we have on hand which 
we will be pleased to offer your Company, providing the 
Committee appoints us as your Washington Correspondent. 

This list is attached hereto and, confirming our conversa¬ 
tion in your office, we can reasonably expect to offer an¬ 
nually at least $500,000.00 worth of loans which will not 
involve construction funds. These loans will be offered to 
you at 102 under the usual servicing contract at one-half of 
one per cent per annum. 

Such construction loans as you desire to accept will be 
offered at a price not to exceed 101 for the long term loan 
and, in most cases, it is felt that we can operate on a lower 
premium basis where volume is involved. 

Your courtesy is appreciated and satisfactory arrange¬ 
ments have been made with Mr. A. R. Heath of the Marine 
Midland for the handling of the large scale housing loan 
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and I wish to thank you and Mr. Cloke for your helpful 
cooperation in this matter. 

Very truly yours, 

F. W. BERENS. 

419 Filed Jun 30 1944 

Plaintiffs’ Exhibit No. 18 

January 3, 1941 

Mr. Burlye B. Pouncey, Assist. Manager 
The Guardian Life Ins. Co. of America 
50 Union Square 
New York, New York 

Dear Mr. Pouncey: 

We thank you for your letter of January 2nd advising 
that this office has been appointed as your Correspondent 
in the Metropolitan area of Washington, D. C., and please 
be assured that we expect this arrangement to be mutually 
satisfactory. 

As soon as you are ready I will be pleased to call at your 
office for the purpose of establishing the line of procedure, 
and we trust that this can be taken of in the near future in 
order that we may have amply time to arrange for the early 
Spring business. 

Very truly yours, 

F. W. BERENS 

FWB :cjs 
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421 Filed Jun 30 1944 

Defendant’s Exhibit No. 1 

WALKER & DUNLOP, INC. 

Mortgage Loans — Insurance 
1200 15th St., N. W. 

Washintgon, D. C. 

Oliver M. Walker 

V 7 . Laird Dunlop, III Telephone 

Alan E. Reeside District 0222 

June 22nd, 1939 

Messrs. G. B. Lloyd and J. Duncan Holmes 
#60 East 42nd Street 
New York, New York 

Gentlemen: 

It is our understanding that if you secure a contact ac¬ 
ceptable to us for the purchase of Federal Housing and 
other real estate loans, we will pay as a commission to you 
1% on all loans sold at 102 */> and one-half of the premium 
secured above 102 1 / 4. It is our understanding that this 
shall apply to loans in the aggregate amount of One million, 
Five hundred thousand dollars ($1,500,000.00). 

In ordinary mortgage loans we will allow you one-half of 
the premium or one-half of the commission on completed 
loans. 

We will furnish your contacts with complete information 
about our company and submit sample loans. It is dis¬ 
tinctly understood that we reserve the right to refuse a 
contract with any company or companies you may recom¬ 
mend. It is also understood that should we make a con¬ 
tact with any company suggested by you within a period of 
one year we will pay you proper compensation for your 
services. This however, does not apply to any companies 
with which we have had previous contact. 

„ Very truly yours, 

OLIVER M. WALKER 
WALKER & DUNLOP, INC. 


OMW :S 
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IN THE 


United States Court of Appeals 

District of Columbia 


No. 8824. 


J. DUNCAN HOLMES and GRENVILLE B. LLOYD, 

Appellants, 

v. 

FREDERICK W. BERENS, INC., Appellee . 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

Appellants sued appellee in the court below for a com¬ 
mission of 1% on all loans handled by the appellee for the 
Guardian Life Insurance Company, the amount claimed to 
date of trial being $9,310.55. 

This claim was based on a letter dated June 23, 1939, 
from appellee to appellants (Joint App. 3-4), as follows: 




2 


“Following our conversation we herewith confirm 
our proposal and agree to pay you a commission of 
1% on all mortgage loans, either F. H. A. or conven¬ 
tional, made or handled by this office with any com¬ 
pany, providing the establishing of a connection be¬ 
tween the purchaser of the loans and this office has 
been or is to be established through your direct con¬ 
tact. In other -words, you are to arrange an appoint¬ 
ment with one or more prospective purchasers of mort¬ 
gage loans and if the eventual negotiations are success¬ 
ful -we agree to pay the commission as outlined above 
on all loans purchased by the companies as indicated.” 

With respect to said letter of June 23, 1939, the Trial 
Court found (Finding (2), Joint App. 12): 

“The writer (the defendant company by its Presi¬ 
dent) and the addressees (the plaintiffs) of the letter 
of June 23,1939, of which copy is attached to the com¬ 
plaint, contemplated that the connection with a pur¬ 
chaser of loans to be established pursuant to that letter 
would be so established within a reasonable period of 
time after said letter was written, also that the nego¬ 
tiations mentioned in said letter were those to follow 
immediately upon and consequent to the contact or ap¬ 
pointment to be arranged by plaintiffs. Negotiations 
with a purchaser of loans more than a year after said 
letter was written -were not within the contemplation of 
the parties when the letter was written.” 

What was done pursuant to this letter is succinctly set 
forth in the Trial Court’s Finding No. (3) (Joint App. 12) 
in these words: 

“The performance by plaintiffs relied on by them as 
performance entitling them to compensation was the 
arrangement of an appointment and interview held 
June 29,1939, in New York City, by defendant’s Presi¬ 
dent with a subordinate in the Loan Department of the 
Guardian Life Insurance Company, of New York, said 
company being then considering the purchase of mort¬ 
gage loans, particularly ones insured under the Fed¬ 
eral Housing Act, in the Washington area, which under 
that company’s practice could be done only from or 
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through a loan correspondent appointed and con¬ 
tracted with as the source of all loans acquired in the 
area. Some inconclusive negotiations followed, on 
terms appropriate to the then market, but resulted in 
no connection, no purchases of loans or no other trans¬ 
actions between defendant and said Guardian Life In¬ 
surance Company. All such negotiations were aban¬ 
doned when on or about August 1, 1939, the Federal 
Housing Administration announced a lowering of the 
interest rate on insured loans. This event ended con¬ 
sideration by said Guardian Life Insurance Company 
of the purchase of such loans and eliminated the possi¬ 
bility of such purchases on the terms of profit and com¬ 
pensation to defendant which had been discussed and 
contemplated between defendant and plaintiffs and de¬ 
fendant and said Guardian Life Insurance Company. 
Plaintiffs and defendant were informed of the decision 
to this effect on the part of the Guardian Life Insur¬ 
ance Company by that company, and told by it on or 
about August 1,1939, that all negotiations by that com¬ 
pany "with reference to the Washington area were off. 
Plaintiffs did not thereafter communicate with defen¬ 
dant until October 15, 1941, and then only to make de¬ 
mand prior to the bringing of the present suit.” 

The facts in regard to the subsequent establishing of a 
connection between appellee and the Guardian Life In¬ 
surance Company were thus found by the Trial Court 
(Finding (5), Joint App. 13-14): 

“The connection between the defendant and the 
Guardian Life Insurance Company which resulted in 
the purchase from the defendant by said Guardian 
Life Insurance Company of mortgages was not estab¬ 
lished by the contact or negotiations above referred 
to, nor by any activities of plaintiffs, but resulted from 
independent negotiations initiated late in 1940 by the 
President of the Guardian Life Insurance Company. 
There had been changes in the general mortgage and 
monev market which led the officers of the Guardian 
Life Insurance Company to consider the purchase of 
Federal Housing Administration loans, among other 
places, in the Washington area, and to seek a loan cor- 
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respondent in Washington. The President of the 
Guardian Life Insurance Company sought and made 
contact with the defendant company, as well as with 
other mortgage houses selected by him from those ap¬ 
proved as mortgagees by the Federal Housing Admin¬ 
istration. He determined whom he wished to contact 
in this connection from information obtained by him 
from sources unrelated to plaintiffs, and consequently 
called on and negotiated with defendant’s President on 
or about November 29, 1940. Defendant then and 
thereafter believed and was led by plaintiffs’ inaction 
to believe that plaintiffs had in or about August, 1939, 
abandoned any effort to perform under the letter of 
June 23, 1939, and plaintiffs had in fact so done. As a 
result of negotiations initiated as above stated, Novem¬ 
ber 29, 1940, defendant was appointed in January, 
1941, and has since continued the loan correspondent 
for the District of Columbia and vicinity of said 
Guardian Life Insurance Company, and pursuant to 
said appointment has sold to said company and is con¬ 
tinuing to sell a large number of loans. The first of 
said sales w T as agreed upon between defendant and said 
Guardian Life Insurance Company January 27, 1941, 
and closed February 20, 1941. They have been sold on 
terms yielding to the defendant profit and compensa¬ 
tion then current but substantially less than that 
which would have been vielded bv the terms which were 
contemplated in the negotiations of June, 1939, be¬ 
tween plaintiffs and defendant and the representative 
of said company.” 

The Trial Court made further findings numbered (1) and 
(4) (Joint App. 11-12, 13), number (1) finding that the ap¬ 
pellants were not licensed as real estate brokers either un¬ 
der the statutes in force in the State of New York or under 
the statutes in force in the District of Columbia, and num ■ 
ber (4) dealing with concurrent activities 'of appellants 
with a competitor of appellee. 

The foregoing findings fully sustain the judgment en¬ 
tered below in favor of appellee. They therefore dispose 
of this case unless the appellants can establish that said 
findings were clearly erroneous. 
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In addition to this purely factual question there is also 
the question of law whether the services for which appel¬ 
lants seek to recover are those of brokers within the defi¬ 
nitions of the New York and District of Columbia Statutes 
requiring real estate brokers to be licensed as a condition 
precedent to maintaining suit for compensation. 

SUMMARY OF ARGUMENT. 

The Trial Court’s findings of fact are amply supported 
by the evidence. 

Even if the evidence did not affirmatively show that at 
the time of the letter of June 23, 1939 the parties contem¬ 
plated the prompt securing of a mortgage loan customer 
for appellee, the law would imply that such customer must 
be secured within a reasonable time to entitle appellants to 
compensation. 

A delay of approximately a year and a half was not such 
reasonable time. 

What is a reasonable time is a question of fact to be de¬ 
termined bv the trier of the facts. 

The working relationship which was established between 
appellee and the Insurance Company in 1941 was in no way 
related to the introduction effected by appellants in June, 
1939. 

The arrangement set forth in the letter of June 23, 1939 
was based upon the mortgage situation then existing and 
the change in that situation caused both parties to treat 
the arrangement as abrogated. This is shown on the part 
of the appellants by their failure to communicate further 
with appellee, and particularly by their failure to make any 
reply to Mr. Berens’ letter of December 10, 1940, in which 
he asked appellants to confirm his understanding that the 
arrangement was no longer operative. 

As unlicensed brokers, appellants are barred from main¬ 
taining this action. 


i 
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ARGUMENT. 

The Trial Court’s Findings of Fact are Amply Supported 

by the Evidence. 

The findings of fact are not to be set aside unless shown 
to be clearly erroneous. 

Rule 52 of Federal Rules of Civil Procedure. 

See also: 

Pollock v. Jameson, 63 App. D. C. 152; 70 F. (2d) 
756. 

Williams v. Foster, 62 App. D. C. 14; 63 F. (2d) 893. 

Moore v. Guy, 77 U. S. App. D. C. 379; 135 F. (2d) 
476. 

Appellants’ brief abounds with statements concerning 
the evidence and inferences to be drawn therefrom which 
are completely at variance with the views of the appellee. 
No useful purpose would be served in discussing these vari¬ 
ances in detail. However, appellants ’ criticisms of the find¬ 
ings of fact are condensed in pages 38 to 44 of their brief, 
and they will be here considered. 

Appellants ’ General Criticism. 

Appellants criticize the findings of fact because they 
were not signed until several days after the trial. When a 
case is decided from the bench at the close of the trial, as 
this case was, it is not seen how any other practice can be 
followed. 

Appellants’ criticism of Finding (2). 

Appellant Holmes’ own testimony was that he contem¬ 
plated establishing a connection for appellee with the In¬ 
surance Company within a week and that negotiations oc¬ 
curred in the first interview. (Joint App. 89, 74, 75). What 
the parties did vrould seem to be more than a “scintilla” 
of evidence of what they contemplated doing. Surely ap¬ 
pellants would not have this Court believe that after get¬ 
ting the letter of June 23, 1939 they expected nothing to 
happen for a year and a half. 
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It is, of course, elementary that where no time is speci¬ 
fied for the performance of a contract the law will imply 
a reasonable time. 

As said in Fox v. Johnson <& Wimsatt, 75 U. S. App. D. C. 
211, 127 F. (2d) 729: 

“The rule of reasonableness supplies the time ele¬ 
ment generally when it is not specified.” 

See also: 

1 Williston on Contracts (Revised Edition 1936), 
Sec. 38. 

12 Am. Jur. Contracts, Sec. 299. 

This rule applies to brokers’ contracts as well as to other 
contracts. 

In an annotation in 24 A. L. R. 1547, with many cases 
cited in support thereof, it is said: 

“It is well established that where no time is fixed for 
the duration of the real estate broker’s agency, it does 
not ordinarily continue indefinitely if not expressly re¬ 
voked, but the broker, in order to recover commission 
must produce a purchaser within a reasonable time.” 

Furthermore, what is a reasonable time for the perform¬ 
ance of a contract is a question of fact to be determined by 
the trier of the facts from all the circumstances. 

Annotation 24 A. L. R., 1554 et seq. 

The statement in appellants’ brief to the contrary not¬ 
withstanding, there is not a thing in appellee’s letter of 
December 10, 1940 (Joint App. 134) to indicate that ap¬ 
pellee considered the “contract” alive until that time. That 
letter was merely to clear the record of something which 
appellee had rightfully long considered to be dead (Joint 
App. 120, 123). 
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Appellants’ criticism of Finding (3 ). 

Messrs. Cloke and Pouncey certainly were, as was found, 
subordinate officials of the Insurance Company, the latter 
being assistant manager of the mortgage department and 
the former being his assistant (Joint App. 16). 

Negotiations were abandoned on August 1, 1939, for 
neither appellants nor appellee had any further negotia¬ 
tions with the Insurance Company until the president of 
the Insurance Company opened negotiations with the ap¬ 
pellee in the latter part of the year 1940 (Joint App. 107). 

The lowering of the interest rate by the Federal Housing 
Administration on or about August 1, 1939, changed the 
picture entirely with respect to the terms upon which the 
Insurance Company was willing to make such loans (letter 
of Insurance Company of August 1, 1939, Joint App. 131- 
133). 

There is nothing inconsistent between Finding (3) and 
Finding (6) because, as will be pointed out in discussing 
appellants’ criticism of Finding (6), there is nothing in 
Finding (6) to support appellants’ contention that it was 
not until November 29,1940 that appellee believed that ap¬ 
pellants had abandoned their efforts to perform. 

Appellants’ criticism of Finding ( 4 ). 

There is no question that appellants negotiated with a 
competitor of appellee and made a proposal to said com¬ 
petitor similar to that made to appellee. Nor is there any 
question that such negotiations and proposal were unknown 
to appellee (Joint App. 138, 111). 

Appellants’ criticism of Finding (5). 

The testimony of the president of the Insurance Com¬ 
pany establishes conclusively that his negotiations with ap¬ 
pellee in the latter part of November, 1940 were entirely 
independent of and unrelated to the introduction of Mr. 
Berens to subordinate officials of the Insurance Company 
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made by the appellants in June, 1939 (Joint App. 55, 56, 
61). 

The finding that, at the time of the call of the president 
of the Insurance Company on Mr. Berens, on or about No¬ 
vember 29, 1940, “Defendant then and thereafter believed 
and was led by plaintiffs’ inaction to believe that plaintiffs 
had on or about August, 1939 abandoned any effort to per¬ 
form on the letter of June 23, 1939 and plaintiffs had in 
fact so done” is no support for appellants’ construction 
that such belief began only at that time. 

It may be pointed out that the failure of appellants to 
make any reply (Joint App. 97) to appellee’s letter of De¬ 
cember 10,1940 (Joint App. 134) strongly corroborates ap¬ 
pellee’s contention that appellants had abandoned the en¬ 
tire matter. As found in Finding (3), appellants did not 
thereafter communicate with appellee at all until October 
15, 1941, and then only to make demand prior to the bring¬ 
ing of this suit. (Joint App. 109, 110). 

The fact that appellee received less compensation and 
made less profit under the arrangement which it entered 
into with the Insurance Company as a result of negotia¬ 
tions with its president than that which would have been 
yielded by the terms which were contemplated in the nego¬ 
tiations with appellants in June, 1939, is conclusively shown 
by Mr. Berens’ testimony that his average percentage on 
the gross amount of loans actually consummated with the 
Insurance Company was 1.6% (Joint App. 111). Further¬ 
more, the service charge had been reduced to 1/2%. It 
is likewise shown that with respect to construction loans 
the appellee, on the arrangement entered into, received 
only 1% (Joint App. 136), so that, with respect to such 
loans, a recovery by the appellants would take all of the 
commission. 

With reference to the rates discussed in the original ne¬ 
gotiations of June, 1939, the appellant Holmes was asked 
on cross-examination (Joint App. 89), “Was not that rate 
fixed for the then market and if the market changed in 18 
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months would that rate be appropriate?” to which he re¬ 
plied, “Of course not and Mr. B er nes knew that as well as 
we .» Berets 

As Unlicensed Brokers, Appellants are Barred From 
Maintaining' This Action. 

The District of Columbia Real Estate and Business 
Brokers License Act requires a license (Sec. 45-1402, D. C. 
Code 1940) from “any person, firm, association, partner¬ 
ship, or corporation who for another and for a fee, commis¬ 
sion, or other valuable consideration, or who with the in¬ 
tention or in the expectation or upon the promise of receiv¬ 
ing or collecting a fee, commission, or other valuable con¬ 
sideration * * # offers or attempts or agrees to negotiate 
a loan secured or to be secured by a mortgage, deed of trust 
or other encumbrance upon or transfer of real estate * * 

Sec. 45-1407 provides that no person, firm, partnership, 
copartnership, association or corporation so engaged 
“shall bring or maintain any action in the courts of the 
District of Columbia for the collection of compensation for 
any services performed as a real-estate broker or a real- 
estate salesman or a business-chance broker or a business- 
chance salesman, or enforcement of any contract relating 
to real-estate without alleging and proving that such per¬ 
son, firm, partnership, copartnership, association or cor¬ 
poration was a duly licensed real-estate broker or real-es¬ 
tate salesman or business-chance broker or business-chance 
salesman at the time the alleged cause of action arose.” 

It is undisputed that, as found in Finding (1), the appel¬ 
lants were not so licensed. 

Appellants seem to base their claim for exemption from 
the operation of this statute primarily on the ground that 
they were mere “finders” and not negotiators, and, sec¬ 
ondarily, on the ground that the Act does not apply to the 
selling of loans as distinguished from the making of 
loans. 
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As to the second, and subordinate, of these grounds, it 
may be pointed out that the evidence shows that the In¬ 
surance Company was in many instances the actual mort¬ 
gagee and maker of the loans and not a mere purchaser of 
the loans (Joint App. 44, 105). 

As to the first and principal one of these grounds, that 
the Act does not apply to a “finder” as distinguished from 
a negotiator, the contention of appellants is completely an¬ 
swered by Baird v. Krancer, 246 N. Y. S. 85,138 Misc. Rep. 
360, where the New York Court, in denying recovery of 
commission to an unlicensed broker under the New York 
law, which is substantially the same as that of the District 
of Columbia, said: 

“ * * # Every unlicensed broker will make the same 
argument that the plaintiff here has made, that he did 
not have to bring the parties to actual agreement upon 
all the details, that that phase was something for the 
parties themselves to determine. In short, every un¬ 
licensed broker will be enabled to carry on his business 
just as he did before the statute came into existence, 
simply by calling himself a finder , an originator , an in¬ 
troducer ■, instead of a broker. This would be an absurd 
limitation of the statute and one unfounded in reason 
or policy. A broker ‘negotiates’ just as much when he 
brings parties together in such frame of mind that they 
can by themselves evolve a plan of procedure, as when 
he himself carries on the discussion and personally in¬ 
duces an agreement to accept a specific provision.” 
(Italics supplied.) 

CONCLUSION. 

It is respectfully submitted that the decision below is 
right and should be affirmed. 

Respectfully submitted, 

Daub D. Drain, 

Attorney for Appellee, 

1422 F Street, N.W., 
Washington 4, D. C. 
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APPELLANTS’ REPLY 


Defendant states the case by quoting the contract and 
findings 2, 3, and 5, which findings as we pointed out in our 
brief, (P. 38) were prepared by defendant’s counsel, and 
mechanically adopted by the Court on the same day of 
their submission, without changing one jot or tittle, and 
which we have demonstrated by record citations to uncon- 
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troverted evidence not only to be clearly erroneous and 
inconsistent with the Court’s opinion, but influenced by 
the grievous errors of law in the Court’s opinion, inter 
alia, that the instrument of June 23, 1939 was not a con¬ 
tract, but a mere proposal, not accepted by plaintiffs, that 
could be dropped by any of the parties (App. p. 9,10), and 
that plaintiffs were brokers. As to appellants’ clear and 
unequivocal assertions, based upon record citations to 
uncontradicted evidence, showing that the findings of fact 
are clearly erroneous, appellee offers in reply nothing but 
a statement that appellants’ views “are completely at 
variance with the views of the appellee.” 

Appellee does not state a single instance wherein ap¬ 
pellants’ so called “inferences” are not clearly warranted 
by the evidence, nor attempt to answer the unequivocal 
assertions we have made and thus expose its criticism to 
analysis and reply. As the findings are left to stand alone 
without record support until we reach appellee’s “Argu¬ 
ment” we pass to the several sub-headings thereunder. 


As to “General Criticism 7 * 

Our criticism of the findings is not merely that they 
were signed two weeks after the Court’s opinion was rend¬ 
ered, but that they were not made by the Court as requir¬ 
ed by Rule 52, Rules of Civil Procedure, but were prepared 
by defendant’s counsel, and mechanically adopted by the 
Court exactly as submitted, immediately upon presenta¬ 
tion by said counsel, and long after the evidence was fresh 
in the mind of the judge, and that said findings were not 
only clearly erroneous and contrary to the evidence and 
influenced by errors of law, but inconsistent with the 
opinion itself. That findings thus adopted are not en¬ 
titled to the weight usually accorded to findings made by 
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a trial court we have established by reference to numer¬ 
ous authorities. (Brief pp.38, 39, 43 and cases there cited). 

As to Finding (2) 

Herein appellee argues that after plaintiffs received 
the letter of June 23, 1939, “nothing happened for a year 
and a half,” and that plaintiffs did not perform within a 
reasonable time, and that defendant did not consider the 
contract alive on December 10, 1940, when he wrote his 
cancellation letter. 

The uncontrovertible evidence shows that immediate¬ 
ly after the receipt of that letter plaintiffs completely per¬ 
formed their obligations under the contract by within a 
week establishing a direct connection for the conduct of 
negotiations between the defendant and a prospective 
purchaser, to wit, Guardian (App. p. 89) and that this was 
the performance contemplated by the parties is establish¬ 
ed by the uncontradicted evidence (App. pp. 94, 115, Brief 
pp. 28, 29, 30), which connection was never destroyed, 
abandoned, or rescinded (Brief pp. 7, 8, 9, 10, 11) and 
which the evidence invulnerably shows was the founda¬ 
tion for the sales eventually made by the defendant to 
that prospective purchaser (Brief pp. 13, 14). 

We have clearly demonstrated in our brief that the 
finding and holding that plaintiffs did not perform with¬ 
in a reasonable time is clearly erroneous, in that it is be¬ 
yond the scope of the pleadings, without a scintilla of 
evidence to support it, and contrary to the evidence (Brief 
pp. 26, 36, 39). Defendant does not cite one scintilla of 
evidence to support it as none was offered, or could have 
been properly offered under the state of the pleadings, 
as defendant never made any such contention . 

In addition to the record evidence we have cited here- 
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tofore at the pages of our brief indicated above, in sup¬ 
port of our contention that this finding is clearly errone¬ 
ous, we would point out that even in its attempted cancella¬ 
tion of December 10, 1940, (PI. Ex. 7, App. p. 134) de¬ 
fendant does not question the performance of plaintiffs, 
in which it had completely acquiesced, but bases its at¬ 
tempted unilateral cancellation on the representation that 
“as no further action has been taken and as this is a part 
of the minutes a cancellation is in order,’’ clearly in¬ 
dicating to plaintiffs that defendant had abandoned its 
negotiations with Guardian, and that this was a part of 
its corporate minutes, despite the fact that only a short 
time before negotiations had been voluntarily resumed 
by Guardian and were at that moment being actually 
carried on. That defendant did not restrict its obliga¬ 
tion for payment to sales resulting from negotiations 
“immediately following” the finding of a prospective pur¬ 
chaser is clear from the contract written by it, providing 
for such compensation “if the eventual negotiations” 
were successful (P. Ex A, Appl. p. 3), and its inclusion 
of conventional loans in the contract when Berens had 
been told by plaintiffs that Guardian was not then in¬ 
terested in purchasing (App. pp. 72, 68) and Berens own 
inability to supply mortgages to Guardian in a substan¬ 
tial amount, until “next fall,” to wit, the fall of 1940. 
(PI. Ex. D-l, App. p. 45). 

Not only does the letter of December 10, 1940, clearly 
show that the defendant regarded the agreement as fully 
in effect, and uncancelled at that date, but the uncontra¬ 
dicted evidence of Berens himself shows that he had re¬ 
garded it as fully alive and existing throughout the en¬ 
tire period, (Brief pp. 16, 32, 33, 34) and had kept it in 
his active files notwithstanding monthly audits, includ¬ 
ing audit of contracts and letters throughout that period, 
and never attempted to modify or cancel it. (App. pp. 
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112, 113, 114, 120, 121, 122). Even the Court’s findings, 
written by defendant’s counsel, hold that it was not un¬ 
til after McLain’s visit on November 29, 1940, that de¬ 
fendant was led to believe that plaintiffs had abandoned 
their efforts to perform on August 1, 1939. (App. p. 14). 

As to Finding (3) 

The evidence clearly establishes the fact that the intro¬ 
ductions to Cloke and Pouncey were an introduction to 
Guardian, and that the action of Guardian in eventually 
purchasing from defendant was founded upon the official 
acts of said officers (Brief pp. 99, 10, 11, 13, 14 and re¬ 
cord references there cited). Defendant was pleased to 
deal with these officials throughout the entire period 
involved. 

We have clearly shown that the negotiations were not 
abandoned but temporarily suspended and that defend¬ 
ant and plaintiffs were so informed, (Brief pp. 12, App. 
pp. 118, 119, 61, 80, 79) and further that without a single 
move by the defendant they were voluntarily picked up 
by Guardian exactly where they left off. (Brief pp. 13, 
with record citations and PP. 30, 31, 32, 33, 34, 36) and 
furthermore, even if they had been abandoned, they were 
so connected with the original negotiations as to render 
defendant liable under its contract. (Brief p. 35). 

We quote below from Collopy v. Field, cited in our 
main brief: 

“(2) Even if there was an abandonment, under 
the authorities it would not be sufficient to relieve the 
defendant of the liability for commission unless the 
renewed negotiations were entirely new and independ¬ 
ent and wholly disconnected with the earlier negotia¬ 
tions, which in this case is confronted with the fact 
that the customer voluntarily renewed the negotia- 
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tions himself, and no one was ever responsible for 
his being interested in this deal up to that time ex¬ 
cept the plaintiff.” 

While the terms of sale are immaterial, the matter of 
selling being entirely within the control of defendant, we 
would point out that the F. H. A. change of interest rate 
did not change “the picture entirely” with reference to 
the terms Guardian was willing to otter defendant. This 
is not only shown by the exhibit cited by defendant (App. 
pp. 131, 133) but by the fact that the terms offered by 
defendant after the change were sales at 102 with a ser¬ 
vice fee of 5/8% per annum, (App. pp. 20, 21, 39) and the 
eventual negotiations were on the basis of 102 with 1/2% 
of 1% for servicing. (PI. Ex. D-2, App. pp. 45, 46, 31). 

While the defendant had originally asked 102 with 
3/4% of 1% service fee it was then receiving only 1/2% 
of 1% on a large portion of its loans (PI. Ex. D-l, App. 
pp. 43, 44) and in many instances had to dispose of its 
loans losing the service fee entirely as well as its com¬ 
missions on the fire insurance (App. p. 44). 

Defendant is in error in asserting that we contend that 
is was not until November 29, 1940, that defendant be¬ 
lieved plaintiffs had abandoned their efforts to perform. 
That is a finding written by defendant and adopted by 
the Court. Our position is that plaintiffs performed im¬ 
mediately and that their performance was that contem¬ 
plated by the parties and fully and completely acquiesced 
in by defendant. On the other hand we have urged that 
this finding is baseless and fantastic (Brief p. 43). Here 
is what the witness Berens said: 

“Q. Nothing had occurred between August 1, 1939, 
and the visit of Mr. McLain in November * * * to 
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cause you to attempt to cancel the contract, had itf 
A. Not a thing. 

Q. Now, when Mr. McLain, accompanied by Mr. 
Commander Griswald called at your place in Novem¬ 
ber, November 30, 1940, did they state whom they 
represented? A. They did. 

Q. And that was the Guardian Life Insurance 
Company of America? A. That is correct. 

Q. You knew that that was the same Company that 
you had been taken to by Messrs. Holmes and Lloyd 
and by them introduced to? A. It never occurred 
to me at that particular time, but it did at a later date 
—Life Insurance Companies, why, I have done bus¬ 
iness with hundreds of them during this period. 

Q. You at that time had a contract in your files 
with Holmes and Lloyd dealing icith the Guardian 
Life Insurance Company contract? A. That is cor¬ 
rect. (App. p. 122).” 

As to Finding (4) 

The Court has ignored this defense in its opinion. We 
have shown that it is without merit and of doubtful in¬ 
tegrity. (Brief pp. 41, 42). 

As to Finding (5) 

In order to determine whether the negotiations that 
eventually followed were “entirely unrelated to the in¬ 
troduction” of Berens to Guardian we have but to weigh 
the uncontroverted evidence of President McLain’s actions 
proven by uncontradicted evidence against his self-serv¬ 
ing declarations in his testimony, wherein he tries to 
explain away what he did at the time for the obvious pur¬ 
pose of aiding the defendant to avoid this contract so 
that his company in turn might secure the mortgages at 
a lesser cost. That Guardian voluntarily resumed ne¬ 
gotiations when McLain called for its files, including the 
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Berens file, made in the regular way as a direct result of 
the plaintiffs introduction of Berens in June of 1939, 
(App. pp. 30, 52) and studied the Berens file and took it 
with him to Washington (App. pp. 53, 59, 29) for the 
purpose of first checking on the status of Berens and the 
other applicants with the F. H. A. (App. pp. 53, 54) is be¬ 
yond cavil. After completing his checkup, he promptly 
calls on Berens and Walker & Dunlop (App. pp. 45, 56) 
(both of whom had been put in contact with Guardian as 
a result of plaintiffs efforts) and he testified that the only 
information about the defendant which he secured from 
the F. H. A. which he did not already have in his files 
was that the F. H. A. was not “down” on the defendant 
(App. p. 60) and it was considered favorably by the F. 
H. A. along with many others. (Brief pp. 34, 35). 

Defendant cites the failure of plaintiffs to answer the 
letter of December 10, 1940, as corroborating its con¬ 
tention that appellants had abandoned the entire matter. 
We submit that this notice, the first that plaintiffs had 
had, despite monthly calls to Guardian (App. pp. 79, 80, 
83) that defendant had abandoned the matter, called for 
no answer from them. But had defendant told them the 
true facts, to wit, that it was written because Guardian, 
without any action on defendant’s part had voluntarily 
resumed negotiations thru McLain and Pouncey, there 
is no question but what they would have had a prompt 
answer from plantiffs. But it is obvious the letter was 
written to divert them from the discovery of what was 
going on. The fact that defendant did not hear from 
plaintiffs thereafter until November 15, 1941, is obvious¬ 
ly a result of the success of defendant’s misrepresenta¬ 
tion, plus the failure of Guardian, despite plaintiffs’ re¬ 
peated inquiries, to tell them either that negotiations had 
been resumed or purchases made until that date. (App. 
pp. 22, 25, 80, 81). 
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We have established beyond cavil that the agreement 
was not one either contemplating or based upon the com¬ 
pensation defendant received, but upon loans made or 
handled by defendant (App. pp. 3, 85, 86, 72, 95, 96). 
While the defendant’s point, we submit, is immaterial, 
we have pointed out in our discussion as to finding (3) 
herein, that the only reduction in compensation which 
the defendant has suffered between the time of the ori¬ 
ginal negotiations and the ultimate closing is a reduction 
of the service fee of from 5/8% of 1% to 1/2 of 1%— 
which latter amount is all he was receiving on a sub¬ 
stantial portion of his mortgages before the interest *ate 
was changed from 5 to 41/2% (App. pp. 43, 44, 71). 

The fact that defendant has brought down his general 
average by voluntary offerings and disposal of construc¬ 
tion loans to Guardian at 1% premium (App. p. 136) is 
not only irrelevent, but without merit in that defendant 
in paying the commissions due plaintiffs thereon not only 
loses nothing, but in receiving the service fee at 1/2 of 
1% each year, which continues throughout the life of the 
mortgage, it recoups an equal amount in two years time. 

A reading of Holmes testimony just prior to that cited 
(App. p. 88) shows clearly that what the witness meant 
in answer to the double-barrelled question quoted was 
that Berens knew as well as the witness that plaintiffs’ 
commission rate was not fixed for the then market. (See 
also App. pp. 68, 85, 86). 

As to the District of Columbia Real Estate Brokers Act. 

We rest on our main brief, having pointed out that 
neither the act in question nor the case cited by defend¬ 
ant has any application to the case at bar, plaintiff never 



having had any authority to sell or negotiate the sale 
of anything. (Brief pp. 22, 23, 24, 25, 44). 


Respectfully submitted, 

GUILFORD JAMESON, 
1100 Investment Building, 
Washington 5, D. C. 
Attorney for Appellants. 




